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INTRODUCTION

In response to the show cause order, RailAmerica and the Central Oregon &

Pacific Railroad ("railroad*1) argue that there are no grounds upon which the Board could

reasonably find that the initial embargo of the Coos Bay Line and the continuing embargo

to the present time are unreasonable, or that the railroad's actions have amounted to an

unlawful abandonment. The State of Oregon (State) disagrees

The initial embargo and the ongoing failure to provide service on the Coos Bay

Line is an unlawful violation of the common carrier obligation to provide service upon

reasonable request under 49 U.S.C. § 11101(a). The Board should order the railroad to

repair tunnels 13,15, and 18 and to restore service to the line.

The initial embargo was unreasonable The railroad argues that the embargo was

reasonable when commenced because the embargo was a response to "serious and well-

documented safety concerns'1 relating to the condition of tunnels 13,15, and 18 on the

line. While there is clearly a safety issue with tunnels 13,15, and 18, the safety issue was

caused by the railroad's neglect, not by any sudden or unexpected event such as a

landslide or other collapse. The railroad knew of the deteriorating condition of the line

and tunnels long before the "emergency" embargo but failed to make repairs It is the

railroad's obligation as a common carrier to undertake the maintenance and repairs

required to avoid problems and keep this line in a safe operating condition. The Board

should not allow the railroad to use its own neglect to justify an embargo Otherwise,

railroads will have no incentive to maintain rail lines in a safe operating condition

Even if the initial embargo was reasonable, the railroad's ongoing choice to

maintain the embargo is not reasonable and effectively amounts to an abandonment

without prior approval. It is undisputed that the cost to repair the three tunnels and to
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restore service to the line is $2.9 million and it will take four months to complete repairs

CORP has the $2 9 million needed to finance repairs, but CORP has no intent to do so.

The railroad contends that its embargo has remained reasonable at all times. First,

the railroad claims that it has always intended to repair the tunnels. Second, the railroad

argues that the length of the embargo is reasonable because Oregon's rainy season

prevented it from making repairs Third, the railroad argues that its financial condition

does not permit it to repair the tunnels because the cost of repair "cannot be economically

justified." Finally, the railroad states that it may seek authority to abandon the line. The

railroad is willing, however, to repair the line and restore services, rather than to formally

abandon the line, but only //the other interested stakeholders will agree to fund a major

$23 million upgrade to the line proposed by the railroad.

The railroad's actions do not make the ongoing embargo reasonable The rain

did not prevent the railroad from making repairs Rail lines are repaired in inclement

weather conditions, including rain The railroad never had any intent to make the

repairs—not unless the State, the shippers, and the Port of Coos Bay first agreed to pay

for a long-term $23 million upgrade of the line, which includes the cost of repairs and a

guaranteed profit subsidy for the railroad While the railroad can seek voluntary financial

participation from others, it cannot choose not to provide service by an embargo as a

tactic to avoid its common carrier obligations.

The fact that the railroad may seek authority to abandon the line in the future

should not alter the outcome of this show cause proceeding before the Board. The

railroad did not decide to abandon the line until after the Board issued its show cause

order Until its application to abandon the line is approved by the Board (if it is

approved), the railroad still has common carrier obligations to provide service
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Accordingly, the Board should order the railroad to make the repairs to

tunnels 13,15, and 18 and to restore service to the Coos Bay Line.

BACKGROUND

By order of April 11,2008, the Board has ordered the railroad to show cause as to

why the railroad's ongoing failure to repair tunnels and restore services to the Coos Bay

Line docs not constitute an unlawful abandonment, and why the Board should not order

the railroad to either repair the tunnels and resume service or seek abandonment

authority

The background facts are generally set forth in the Board's order. The line is 133

miles long and runs from Milepost 652 11 at Danebo to Milepost 785 SO near Coquille,

Oregon. The line is operated by CORP, a subsidiary of RailAmerica that was acquired in

2000 RailAmerica was in turn acquired by Fortress Investment Group in February 2007.

In late 2006, one of the tunnels on the line collapsed during repairs.

Subsequently, the railroad hired consultants to study all nine of the tunnels on the line

Following the release of the consultants* report, the railroad decided to shut down the

Coos Bay Line for safety reasons. On November 8,2007, the Federal Railroad

Administration (FRA) issued a report based on its own investigations that concurred with

the consultants' assessment of the tunnels at issue

On September 21,2007, the railroad issued an embargo on the line, citing solely

the "[ujnsafe conditions in Tunnels 13,15, and 18." In a press release issued by

RailAmerica describing the embargo, a representative of CORP is quoted as stating, "The

Coos Bay line just doesn't have enough business on it today to justify us making the
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repairs "' The press release went on to indicate that the line could be reopened to support

a container terminal at Coos Bay should such a terminal be developed

The Board found that, following the embargo, shippers dependent on the line

were immediately impacted. According to press reports, Georgia Pacific's Coos Bay

sawmill laid off 120 workers for over 2 weeks. And, as reported in The Register-Guard,

five companies that rely on the line are being required to absorb increased transportation

costs ranging from 10 to 15% because they must use trucks rather than the railroad.2 The

railroad has not offered the shippers any alternate service routes nor offered to fully

compensate the affected shippers for the increased transportation costs while the embargo

remains in effect.3

In November 2007, the railroad presented a proposal to potentially interested

parties for financing repair work on the line 4 The railroad projected that it would cost

approximately $2.9 million and it would take 4 months to repair tunnels 13,15, and 18 in

order to reopen the line5 The railroad, however, contemplated doing other work as well

before CORP would again begin service. Thus, the entire proposal contemplated

spending over $23 million "to restore [the] line to status quo," and included proposed

contributions of $4.66 million apiece from CORP, the State of Oregon, the Port of Coos

Bay, shippers on the Line, and the Union Pacific Railroad Company (UP), CORP's

connecting rail carrier

1 Show Cause Order (Order) at 2
2/d
3See Verified Statements of Ray Barbee and Fred Jacquot filed by shippers.
4 State's Reply, Ex. 1
5 The nine tunnels on the Coos Bay Line arc numbered consecutively from 13 to 21
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On December 22,2007, the railroad placed an advertisement in the Coos Bay

World newspaper that stated, The Coos Bay rail line is closed for now, but we plan to

reopen it one day."6 In January of this year, the railroad provided a slightly modified

version of its original proposal, which again included individual outside contributions of

approximately $4.6*6 million from each of the proposed contributors.7 On several

occasions, Oregon Governor Ted Kulongoski stated that Oregon would not provide

funding until CORP makes a good faith gesture by repairing tunnels 13,15, and 18 and

reinstituting service on the line.8 In April of this year, the railroad provided another

modified proposal, this time suggesting that the State pay the entire $23 million proposed

for a long term upgrade of the line in exchange for an equity interest9 The Governor

again repeated, for the third time, that Oregon would not consider provide funding until

the railroad complied with its common carrier obligation by repairing tunnels 13,15, and

18 and reinstituting service on the line.10 None of the other prospective contributors have

agreed to the railroad's funding proposal.

DISCUSSION

I. Standard on Review

Under 49 U.S.C. § 11101(a), rail carriers have an obligation to provide rail

service upon reasonable request. That obligation is not absolute, Chicago & North

Western Transportation Co v Kalo Brick & Tile Co., 450 U.S 311,325 (1981), and may

6 Order all.
7Id

*Id
9 State's Reply, Ex 2.
10Id,Ex 3
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be temporarily suspended if the rail carrier is incapable of providing service. Such

incapacity may arise from physical conditions affecting safety such as weather and flood

damage, tunnel deterioration, or operating restrictions due to congestion. Bar Ale, Inc v

California Northern Railroad Co and Southern Pacific Transportation Companyt STB

Finance Docket No. 32821, slip op. at 6 (STB served July 20,2001) (Bar Ale}

An embargo is a notification to the railroad industry and affected shippers that, in

the carrier's opinion, a disability exists that temporarily prevents it from providing

service. An embargo, which is issued through the Association of American Railroads

pursuant to Circular TO-1, does not require prior Board approval. Bar Ale, slip, op at 5.

If justified, the embargo will temporarily relieve the earner of its common earner

obligation. Groome & Associates, Inc and Lee K Groomev Greenville County

Economic Development Corporation, STB Docket No. 42087, slip op. at 11 (STB served

July 27, 2005) (Groome).

But the railroad is not given a free pass to choose not to serve just because of

circumstances that make it difficult or expensive to provide service. In order for a

cessation of service to be lawful, an embargo must be reasonable at the time it is issued,

and the earner's ongoing choice to maintain the embargo must continue to be reasonable

as well. Decatur County Commissioners, et al v The Central Railroad Company of

Indiana, STB Finance Docket No 33386, slip op. at 19 (STB served Sept. 29,2000),

ajfdsvb nom Decatur County Comm'rs v STB, 308 F 3d 710 (7th Cir 2002), GS

Roofing Prods Co v STB, 143 F 3d 387, 392 (8th Cir 1998). Although a valid embargo

temporarily excuses the duty to provide service, it does not permanently eliminate the

common carrier obligation under 49 U.S.C § 111 01 (a) Bar Ale, slipop at5 To be

relieved of the common carrier obligation, a railroad must seek discontinuance or
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abandonment authorization under 49 U.S C. § 10903. Id. An embargo cannot be used by

a railroad to "unilaterally abandon or discontinue service on a line at its own election "

Id

Thus, an embargo that extends beyond a reasonable time can be construed as an

unlawful abandonment Groome, slip op. at 11. If a carrier is not going to repair a line

over which service is requested within a reasonable time, it must initiate action to obtain

abandonment or discontinuance authority. Id at 5

When determining whether a failure to serve is reasonable, as well as how long

the failure to serve may reasonably continue, the Board typically balances the following

factors: (1) the cost of repairs necessary to restore service; (2) the amount of traffic on

the line, (3) the earner's intent; (4) the length of the service cessation; and (5) the

financial condition of the carrier. Id. at 12. The factors are not applied in a formulaic way

Id. Rather, the objective is to determine whether the carrier's decision to cease service on

the line was reasonable considering the circumstances, and whether the earner's decision

to continue failing to serve is reasonable as well. Id.

II. The embargo was unreasonable from its inception.

As noted above, the State does not take issue with the railroad's conclusion that

the conditions of tunnels 13,15, and 18 on its Coos Bay Line are unsafe nor its decision

to cease service. However, because the unsafe conditions in tunnels 13,15, and 18 were

caused by the railroad's neglect, and because the railroad was aware of the conditions

precipitating the embargo for months prior to the embargo, its decision to cease service

on the line is not properly characterized as the "emergency measure" of an "embargo,"

but is properly classified as an unlawful abandonment

TRJV2318/KGG/CJW 8
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The circumstances presented in this case are similar to those presented in ICC v.

Chicago and North Western Transportation Co.etal" in which the Eighth Circuit

Court of Appeals affirmed the federal district court's conclusion that an embargo

imposed by the Chicago and Northwestern Transportation Company ("North Western*')

was an unlawful abandonment. In ICC v Chicago and North Western Transportation

Co, etal, North Western embargoed the "Roland Line/' a thirty-mile branch line in

Central Iowa. North Western embargoed the line in response to its central division

manager's request, which the manager based on his conclusion that the line was

impassable and unsafe for rail traffic and that North Western had allocated inadequate

funds for the maintenance and improvement of the line.l2 Approximately one year after

declaring the embargo, North Western asked the Interstate Commerce Commission

("ICC") for authority to abandon the Roland line.13

After North Western asked the ICC for authority to abandon the Roland line, the

ICC filed a complaint in federal district court seeking a preliminary and permanent

injunction against North Western.14 The ICC asked the federal district court to order the

railroad to repair and operate the Roland Line and to enjoin the railroad from abandoning

it15

The district court concluded that a cessation of operations caused by factors

beyond the railroad's control would not give rise to an abandonment, but that <k[a]n

abandonment should not be deemed beyond the control of the railroad if the unsafe track

11 533 F2d 1025 (1976)
12 Id at 1027.

"Id
14 Id at 1026-27
15 Id. at 1026
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conditions that required cessation of service were caused by neglect of the railroad to

properly maintain its rail line."16 The court found that the unsafe track conditions

requiring cessation of service were caused by North Western's failure to provide proper

maintenance, rejecting the railroad's assertion 'that the antiquated nature of the line,

combined with adverse weather conditions, made the stoppage unavoidable." Instead, the

court noted that "the evidence strongly indicates that the Roland line was deemed to be

unprofitable by railroad management, and hence has not received proper maintenance for

a number of years. This neglect was a prime factor in causing the deterioration which has

made the hne largely impassable."17

The court found that considering the absence of any attempt by North Western to

repair the line pending the outcome of the abandonment proceeding* the railroad had

discontinued service with the intent to do so indefinitely or permanently and had thus

unlawfully abandoned the line.18 On appeal, the 8* Circuit Court affirmed the district

court's conclusions regarding the unlawful abandonment19

Similarly in this case, the unsafe track conditions precipitating the embargo are

due to the neglect of the railroad As discussed infra, CORF and RailAmerica were

aware of the conditions in tunnels 13,15, and 18 for many months pnor to the date the

railroad imposed the embargo, if not many years However, CORP and RailAmenca did

not address the conditions and instead allowed the tunnels to deteriorate to the point that

they were unsafe for rail traffic

16 ICC v Chicago and North Western Transportation Company, et al, 407 F Supp. 827,
830-3 ](SD Iowa 1974).
17 Id
11 U
19 Wat 1028
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Evidence that RailAmerica/CORP knew of the deteriorated conditions in

tunnels 15 and 18 well in advance of the decision to embargo the line is found in the

RailAmerica/CORP response submitted to the Board on May 12,2008; specifically, in a

letter written by a Senior Vice President of Shannon & Wilson to the Chief Engineer of

Rail America on September 21,2007. In the letter, Mr. Robinson of Shannon & Wilson

reiterates some of the findings of the July 2007 Shannon & Wilson report that the tunnels

are in various states of deterioration and that three of the tunnels require immediate

rehabilitation. Mr. Robinson also notes:

Some of the areas - particularly in Tunnel 15 and
Tunnel 18, were identified and discussed with you as early

, as November 2006, when emergency repairs were initiated
in Tunnel 15.20

Correspondence from CORP employees to Oregon Department of Transportation

("ODOT") employees and other documents also establish that the railroad was aware, or

should have been aware, of the deteriorated conditions in tunnels 13, IS, and 18 well

before fall of 2007. An internal e-mail from the Federal Railroad Administration (FRA)

discusses a joint inspection of Tunnel IS by ODOT, CORP and the FRA on October 24,

2006.21 The e-mail reflects that the inspectors noted deteriorated conditions in

Tunnel IS, including (1) a failure of 4 or 5 timber arch rings, allowing significant amount

of stone to fell into the tunnel; (2) a concentrated area of active, very recent movement of

the timber liner; (3) a ten foot (plus or minus) section of the west wall that was bulging;

and (4) several areas where the timber arch rings and planking were extremely rotted due

20 Verified Statement of Paul Lundberg, exhibit 6 at p 12; September 21,2007 letter to
Marc Bader from Robert A Robinson.
21 State's Reply, Ex. 8.
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to water damage.22 The e-mail reflects that one of the FRA inspectors had also inspected

Tunnel IS in October 2005, and had found serious problems at that time, which he had

discussed with RailAmerica's chief engineer, Mark Bader at the time of the 2005

inspection 23

In response to the October 2006 FRA inspection, the railroad closed Tunnel 15 for

repairs, but apparently only addressed only some of the conditions noted during the

October 2006 joint inspection Most notably, CORP/Rail America did not address the

several areas where the timber arch rings and planking were extremely rotted because

these are the conditions that Shannon & Wilson described in Tunnel Inventory Report as

requiring repair within 6 months, and upon which CORP/RailAmenca based its decision

to embargo the line.

Correspondence from the railroad to ODOT also establishes the railroad

experienced problems with tunnel 18 well before the fall of 2007 An e-mail by a CORP

employee to an ODOT employee reflects that in January 2007, the railroad initiated some

repairs in tunnel 18 because of "some timbers that [were] strapping because the blocking

toe has failed on five timber setsf,]"24

Furthermore, a grant application prepared by CORP reflects that CORP knew of

the deteriorated conditions in tunnels 13 and 18 prior to the time the railroad declared an

embargo of the line. In March 2006, CORP submitted an application for $7,353,762 00

of Connec/Orcgon I funds to do various repairs and upgrades on its Oregon track. In the

22 State's Reply, Ex 8
23 State's Reply, Ex 9.
24 State's Reply, Ex. 9.
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application, CORP noted that repairs to the tunnel lining in tunnels 13 and 18 on the Coos

Bay Line were some of the highest priority repairs M

Similarly, in October 25,2007 testimony to the Oregon Joint House and Senate

Transportation Committee Bob Jones of Rail America informed the committee that

RailAmenca had considered a low-interest federal loan to pay for repairs to the Coos Bay

Line. Mr Jones testified that RailAmenca had an application for a federal low interest

loan "on the books ready to go," but that RailAmerica's previous CEO was not interested

in entering into the final contractual agreement Mr Jones further notes that the "CEO

and Board saw opportunity to sell the property [to Fortress],1* so "when we went to put

together our capital budget in 2006 for 2007, a year ago, that's when I was told no.'06

Notwithstanding CORP/RailAmenca's awareness of the deteriorated conditions

in tunnels 13,15, and 18, and the need for repairs, CORP/RailAmenca did not undertake

all the needed repairs for these tunnels. The Board should not allow CORP/RailAmenca

to use their failure to timely address the conditions in tunnels 13,15, and 18 as an excuse

to embargo the line and as a mechanism to escape their common carrier obligation to

provide rail service.

CORP/RailAmerica recognize that whether they allowed the line to deteriorate to

a non-operable condition is a factor the Board will consider in determining whether the

embargo is a reasonable one.27 The railroad argues that it has not been negligent in

maintaining the line because it has "invested substantial sums for both ordinary

23 State's Reply, Ex. 4 at 8.
26 Verified Statement of Kelly Taylor at 3
27 RailAmerica/CORP Response at 10
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maintenance of the Coos Bay Line and to address problems in a tunnel on the line "2R In

support of this assertion, the railroad describes the percentage of gross revenues from the

Coos Bay Line that the railroad has spent to maintain the line The railroad's assertions

that they have adequately maintained the line are not well taken for several reasons.

First, the metric the railroad has chosen to show they have not been negligent, the

percentage of gross revenues from the Coos Bay Line spent on maintenance, is

meaningless without some information about the amount of money that might be

necessary to adequately maintain the line. Second, the railroad's assertion that spending

a certain percentage of gross revenues is adequate to maintain the line is belied by the

fact that the conditions in three of the tunnels on the Coos Bay line are so deteriorated

that the line is unsafe for rail traffic.

Finally, CORP/RailAmerica's assertion that it has spent sufficient money in the

last several years on maintenance is undercut by actions taken by the FRA. After a

series of track inspections on all CORP's subdivisions, the FRA concluded that it was

necessary to enter into a Compliance Agreement to address repeated noncompliant track

conditions such as center cracked angle bars in rail joints, loose frog bolts in switches and

defective rail ** The FRA employee recommending that CORP be subject to a

compliance agreement noted, "the CORP has limited resources to maintain and repair

their track to the class at which it is posted."30 CORP and the FRA executed the

agreement in early 2006

28 RailAmerica/CORP Response at 11-12
29 State's Reply, Ex 6.
30 State's Reply, Ex. 6.
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III. The continued embargo is not reasonable.

Even if CORP's embargo of the line were reasonable when imposed, it has gone

on for so long that it has become an unlawful abandonment

RailAmerica/CORP argues that the embargo has continued to be reasonable It

contends that it has always intended to restore services, and not to unlawfully abandon

the line It also argues that the length of the embargo is reasonable, and that its financial

condition does not permit it to repair tunnels 13,15 and 18, because it does not receive

sufficient profit to make the repairs worthwhile.31 The railroad's arguments have no

merit and should be rejected by the Board.

A. CORP does not intend to restore service to the Coos Bay Line.

CORP does not intend to repair the line and restore services, even though CORP

can financially do so, and the repairs can be completed quickly.

CORP argues that it has always intended to restore services to the line The

Board reached a contrary conclusion in issuing its show cause order. The railroad does

not rebut or address any of the findings of the Board.

As found in the show cause order, the tunnel conditions that precipitated the

embargo on September 21,2007 did not arise from any sudden or unexpected event such

as a landslide or other collapse The slow deterioration of the tunnels' support

structures— a decay that both RailAmerica and CORP had every opportunity to observe

during the eight years that they owned and operated the line—eventually resulted in the

condition that was used to justify the embargo.32 The Board found that the fact that the

32 CORP has had the opportunity to observe the deterioration of these tunnels since 1994,

31 RailAmerica/CORP's Response at 10-27
32 CORP has had the oppoi
when it purchased the line
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condition used to justify the embargo did not arise from any event that could not have

been anticipated or any suddenly perceived latent defect is demonstrated by both the S &

W report and the FRA report. The railroad does not challenge the Board's finding.

The Board also found that the railroad never had any intent to make repairs with

its own funds On the same day that the embargo was announced, the railroad stated in a

press release that to repair the tunnels on the line would cost $7 million and that the

railroad would seek a "public-private partnership" to fund the repairs Order at 4 Thus,

the railroad was not caught off guard by the need to close the tunnels and embargo the

line. And the reference to a "public-private partnership" in this press release indicates

that the railroad had already determined that it would not repair the line without a

significant contribution of public funds. Id.

The Board found that the inference that the railroad does not intend to repair the

line with its own funds is also supported by what occurred at a meeting that RailAmerica

held with representatives of the State of Oregon and the Port of Coos Bay on

November 14,2007. In a 13-page briefing paper distributed shortly thereafter,

RailAmerica candidly stated that "The deteriorated physical plant on the Coos Bay Line

of the CORP is the result of many years of use and little funding to invest in the line."33

In the briefing paper, RailAmenca stated that it has "new management** since it was

acquired by Fortress Investment Group in February of 2007. RailAmerica also stated that

the line "has operated at a significant deficit," that "traffic is declining," that the line

"does not justify reinvestment," and, specifically, that the "Coos Bay line currently

33 State's Reply, Ex. 1 at 2.
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operates at an annual deficit of approximately $1,500,000, making operations and future

capital expenditures unsustainable." Id.

The Board also noted that the railroad's briefing paper spelled out the railroad's

year-long review of the nine tunnels on the line, the problems in the tunnels revealed by a

series of inspections, and the steps leading up to the issuance of the embargo on

September 21,2007 The Board found that the briefing paper indicates that the railroad

has no intention of investing substantial funds to rehabilitate the line "until substantial

financial commitments from several other entities are obtained." Order at 4. The

railroad's briefing paper documents $23 million in capital investment that would be

needed to restore the Coos Bay Line to a condition that the railroad deems serviceable in

the long term The specific cost to "stabilize tunnels 13,15 and 18 to reopen the line"

would be $2 9 million. Also included, however, are expenditures for tie replacement,
/

surfacing, tunnel liner repairs, bridge repairs, and tunnel drainage To fund all of this,

RailAmerica proposed that $4.66 million each be contributed by CORP, the Oregon

Department of Transportation, the Port of Coos Bay, the shippers on the Coos Bay Line,

and Union Pacific Railroad (UP) In addition, the railroad requested $2 million per year

over a 5 year period as an "ongoing subsidy" for its operating costs and profits

The Board noted that the State promptly rejected the funding proposal in January

of 2008. After hearing the proposal, Governor Ted Kulongoski reacted on January 24,

2008, stating that the railroad should first repair the tunnels, lift the embargo and reopen

the line for rail service At that point, the State of Oregon would be willing to work with

RailAmerica to solve the long term maintenance and safety problems The Governor

added that the State would need an equity interest in the line in connection with any state

investment. The State has thus made it clear that before the State would commit

TRTV23I8/KGG/CJW 17
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substantial funds, it wanted a showing of good faith participation by the railroad The

railroad's response to the Governor on February 4,2008 was a mirror image of the

Governor's letter, stating that before it would repair the tunnels, it needed a "public

commitment" from the State for the funds necessary to make the "second phase" of the

repairs. The Governor responded to the railroad's reply on February 12,2008 In his

statement, the Governor reiterated exactly what he had said in his previous statement that

the State would make no financial commitment until the railroad repaired the tunnels and

resumed service. On February 20,2008, a group of shippers on the line endorsed the

Governor's position. The shippers believed that repair of the tunnels should begin by

Apnl 1,2008, more than 6 months after the embargo began Order at 5 In April of this

year, the Governor reiterated his position for yet a third time The railroad does not

dispute or address the Board's findings

Based on the above facts, the Board found that the railroad cannot be in any doubt

that the commitment to public and shipper funding—which it has repeatedly said are

preconditions to repairing the tunnels—will not be forthcoming until the tunnels are

repaired. The Board found that the railroad has no intention of fixing the tunnels at its

own expense at this time

In response, the railroad argues that it has always intended to repair the line, not

to effect an unlawful abandonment. RailAmenca/CORP argues that its intent to repair is

evidenced by (1) its "repeated efforts over the last several months to solicit the

participation of other stakeholders" in a long-term funding arrangement, (2) its

"consistent level of expenditures to maintain the line," and, (3) its "prompt repair of the

TRJV2318/KGG/CJW 18



PUBLIC VERSION

damage caused by the collapse of Tunnel No 15 in November 2006."34 None of these

facts show that the railroad ever intended to fix the tunnels at its own expense.

First, the fact that RailAmerica/CORP continues to send letters demanding a

public-private funding partnership before it will repair the tunnels does not relieve it of its

common carrier obligation to repair and reopen the line. See Groome, slip op at 12

(finding embargo became unreasonable once "it was or should have been apparent'1 to the

carrier that its "plans for funding and operating the line would not succeed.") Otherwise,

a railroad would be able to continually avoid its common carrier obligations to reopen a

line by sending letters requesting a public-private partnership to fund repairs.

Second, RailAmerica/CORP's argument that its "consistent level of expenditures"

to maintain the line shows it always intended to repair tunnels 13,15, and 18 is not well

taken In addition to the reasons discussed above, the railroad's assertion is not supported

by its own briefing papers.39 According to the railroad, the current problem is caused by

"many years of use" and "little funding" invested in the Coos Bay Line. Its briefing

paper reported annual traffic and expenditures on the line In 2000, the year RailAmerica

acquired CORP, there were 6,431 cars moved on the line. There were 5,982 in 2001,

8,376 cars in 2002,9,039 cars in 2003,5,549 cars in 2004,6,247 cars in 2005,5,845 cars

in 2006, and 3,652 cars in 2007, the year of the embargo. During this period, the railroad

spent the following on capital expenditures- $199,653 in 2002, $302,242 in 2003, and

34 RflilAmerica/CORP's Response at 10-17
35 The Board should accord no weight to the railroad's allegations regarding gross annual
revenues, traffic, and annual operating and maintenance costs for the line See Vended
Statement of Paul Lundberg at 3-4. This information is not corroborated through
reference to financial documents or through information provided to the parties in
discovery.
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$191,522 in 2004 " By 2005 and 2006, the problems caused by deferred maintenance

became acute, causing the railroad to make capital expenditures of $1.1 million in 2005

and $1.8 million in 2006, which included $1 7 million to repair the collapse of tunnel 15

during repairs, forcing a 3 month closure of the tunnel and resulting in $500,000 in lost

revenue37

The railroad has not provided any documents to show its annual gross revenues

from traffic on the line.38 But the railroad does claim that the line was "profitable" in

2002 and 2003.39 In 2002, the line moved 8376 cars. At approximately $ per car, the

gross annual revenue from traffic would be about $5 1 million During 2002, the railroad

spent $199,653 in capital expenditures, or about 4% of its estimated gross traffic

revenues. Similarly, in 2003, the line moved 9,039 cars, resulting in approximately $5 5

million in gross traffic revenue, without including other sources of revenue During

2003, the line spent $302,242 in capital expenditures, or about 6% of its estimated annual

gross traffic revenues. These figures do not support the railroad's assertion that it has

spent "28% of its annual gross freight revenues earned on traffic" for maintenance of the

line40

The problems that caused the embargo are the result of "many years of use" and

'little funding" invested by the railroad to maintain the line. The FRA has historically

36 State's Reply, Ex. 1 at 13.
37/</andat3
M The railroad alleges it receives from UP a "Handling Carrier Charge" of $ _ to $ _
per car, adjusted upwards annually subject to a 3% cap, and a fuel adjustment of _ % of
the earner charge, or approximately $ _ to $__, per car Verified Statement of Paul
Lundberg at 3-4 That equals approximately $ per car
39 Verified Statement of Paul Lundberg at 5
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had to take actions against CORP due to repeated noncompliant track conditions The

amount of funds that the railroad has spent on maintenance of the line does not support its

professed intent to make repairs to tunnels 13,15, and 18 with its own funds following

the embargo.

Nor does the railroad's repair of tunnel 15 in 2006 suggest that it intended to

repair tunnels 13, IS and 18 with its own funds in 2007. The railroad did not adequately

repair tunnel 15 in 2006, since tunnel IS is one of the tunnels whose failure the railroad

used to justify the embargo in 2007. Moreover, the railroad did not seek a "public-

private partnership" to pay for the cost of repairs to the line in 2005 or 2006 This issue

arose in 2007, only after the Fortress Investment Group, a hedge fund, acquired

RailAmerica and appointed new management. Now, the railroad argues that the

continued embargo is reasonable and will remain reasonable until the State, the Port of

Coos Bay, and the affected shippers commit to a "public-private partnership" to finance a

$23 million upgrade of the line, including the cost to repair the three tunnels, along with

providing an annual $2 million public subsidy for operating costs and profits. However,

the railroad's common carrier obligation did not cease or change when the railroad was

acquired by a hedge fund. The common carrier obligation includes the obligation to

maintain infrastructure in a condition that allows service to be provided, and failure to do

so is a violation of the common carrier obligation A railroad "cannot lawfully make

[providing service] contingent upon whether [it] thinks it is 'worth it* to do so ""

In short, CORP/RailAmerica had already made the decision that it would not pay

the cost of repair with its own funds when the embargo was first announced, as indicated

41 Pejepscot Industrial Park, Inc. d/b/a Grimmel Industries- Petition for Declaratory
Order, STB Docket No 33989, slip op at 6 (served May 1 S, 2003) (Pejepscot)
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in the press release and the briefing papers provided to the interested parties The

railroad has never intended to make the repairs with its own funds.

B. The length of the embargo has become unreasonable.

The embargo has been in place for over 7 months now, and shippers on the line

do seek the resumption of service. The Board found that there was no reason for the

railroad to delay either restoring the tunnels and providing service, or, if CORP does not

want to serve the line anymore, to seek relief from the obligation to provide service. As

the Board noted, railroads may look for creative ways, including public/private

partnerships, to maintain or upgrade their facilities, and the railroad was entitled to wait a

reasonable period for a reaction to its funding proposal. However, a railroad must, within

a reasonable time, either provide service or take steps to be relieved of the common

carrier obligation

In response, the railroad argues that the length of the embargo is reasonable,

because it has "diligently attempted*1 to forge a partnership to get other interested parties

to pay for a $23 million upgrade of the line, and the $2.9 million in repairs immediately

needed to tunnels 13,15 and 18 cannot be made in any event due to "weather conditions"

in Oregon.42

The railroad's arguments are not well taken The common carrier obligation

includes the implicit obligation to repair and maintain rail lines to provide safe service

The railroad has the obligation to pay for the cost of maintenance and repairs to its rail

line, not the public it serves. Repairs to rail lines are routinely made during adverse

weather conditions, including rain In its briefing paper, the railroad represented that the

42 RailAmenca/CORP's Response at 20
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$2 9 million in repairs to tunnels 13, IS and 18 could be commenced immediately by

March 1,2008, but only i/the other interested parties first agreed to participate in the

railroad's proposed $23 million upgrade of the line, which included the cost of repair and

a profit subsidy for the railroad.43 This was not an acceptable response to the shippers*

requests for services. "A rail carrier cannot make its service contingent upon guaranteed

profits from that service or upon the shipper's advance funding of repairs to the rail line

over which the service would then be provided."44

In this case, the railroad has known for some time that a key aspect of its

proposals—that the other parties commit to a financial contribution before the railroad

repairs the tunnels and lifts the embargo—has been rejected by the various interests

involved While the railroad may be entitled to wait a reasonable period of time, that

period is long passed here In Groome, the Board held that GCEDC, a public entity that

acquired a railroad with an embargoed line, had a common carrier obligation even though

it had no intent to operate the line as a carrier. The Board found that GCEDC violated

that obligation by failing to either restore services to the embargoed line or seek

abandonment once it knew that its proposed funding plans to repair line would not

succeed.45 Here, from the outset, the railroad never intended to put the line back in

serviceable conditions with its own funds. At least since January of 2008, it was or

should have been apparent to the railroad that its plans for funding a proposed $23

million upgrade of the line would not succeed At that point, it was time for the railroad

43 State's Reply, Ex. 1 at 7 ("project start date will be when funding is established or
March 1st due to weather, whichever is later ")
44 Pejepscot, slip op. at 6.
45 Groome, slip op. at 12.
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to seek an end to its obligation to provide service, and it was unreasonable for it to

continue the embargo and not begin the discontinuance or abandonment process

Thus, the length of the embargo is not reasonable.

C. KailAmeriea/CORP can pay for the cost of repairs.

RailAmenca/CORP argues that its financial condition prevents it from paying for

the cost of repairs because the cost of repairs are not "financially justified based upon the

financial prospects for the Coos Bay Line.** The railroad argues that the traffic on the

line does not generate enough revenue to meet the costs of providing service, a condition

which, according to the railroad, has existed for years and which is worsening due to

declining traffic volume. The railroad claims that this line operated at a profit in 2002

and 2003, but that the line began operating at a deficit in 2005 and 2006 due to decreased

traffic and increased expenses w

As discussed above, according to the railroad's briefing paper for the State, in

2000, the year RailAmerica purchased CORP, there were 6,431 carloads on the line

There were 5,982 carloads in 2001,8,376 carloads in 2002,9,030 carloads in 2003,5,849

carloads in 2004,6,247 carloads in 2005, and 5,845 carloads in 2006 The number of

carloads decreased to 3,652 in 2007 but that is the year the railroad embargoed the line

Thus, the average number of cars per year on the line from 2000 to 2006, the last full year

of service, was 6890, which is an increase, not a decrease, from the 6,431 carloads per

year at the time RailAmerica purchased the line

46 RailAmerica/CORP's Response at 21-24
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The railroad's figures do not show decreased traffic after 2004, other than the year

of the embargo. There were 5,849 cars in 2004,6,247 cars in 2005, and 5,845 cars in

2006. Thus, traffic in 2005 and 2006 was the same or greater than in 2004, a year that the

railroad alleges was profitable. Any deficit complained of by the railroad as a result of

increased expenses in 2005 and 2006 is in large part due to the railroad's neglect in

failing to maintain the line—SI 1 million in capital expenditures in 2005 and $1 8 million

in 2006, which includes $1.7 million to repair tunnel 15 when it collapsed during repairs.

A railroad cannot milk a line for profits, failing to invest in proper maintenance and

repair, and then use its own neglect to justify an embargo

CORP also argues that "it does not have the ability to take pricing actions that

would generate additional revenues for upgrading or expansion of its rail infrastructure,"

due to the terms of its Competitive Market Agreement with UP which limits the rates

charged by CORP.47 However, as UP has testified before this Board, the remedy for this

is to "renegotiate the terms" of that Agreement, which UP and CORP "are doing right

now.'*48 Moreover, it is not appropriate for a railroad to use an embargo as a tactic to

avoid its common earner obligation and to force the public to pay for the railroad's

desired upgrade and to guaranty profits on the line, which is what has happened here.

In any event, even if the railroad can prove that it is operating the line at an annual

deficit, and that the present problems are not caused by the railroad's own neglect in

47 Verified Statement of Paul Lundberg at 4; RailAmenca/CORFs Response at 22
• A

See Testimony of J Michael Hemmer of UP in Ex Parte 677, STB Common Carrier
Obligation of Railroads hearing, April 25,2008, transcript at page 116, lines 5 to 8
("Now the solution to that, of course, is renegotiation of those terms and conditions,
and that is what we're doing now.")
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failing to maintain the line, that does not make the ongoing embargo reasonable A

carrier is not given a free pass to choose not to serve just because of circumstances that

make it difficult or expensive to provide service. In order for a cessation of service to be

lawful, an embargo must be reasonable at the time it is issued, and the carrier's ongoing

choice to maintain the embargo must continue to be reasonable as well Decatitr. supra,

308 F.3d 7\Q;GSRoofing, supra, 143 F 3d 387, 392. But "[a]n embargo cannot be used

by a railroad to unilaterally abandon or discontinue service on a line at its own election,"

Bar Ale, slip op at 5, as the railroad has done here.

The railroad argues that the Board has not required carriers to make expensive

repairs when "the revenues from the line would not be enough to provide a return on that

investment,11 citing Decatur.*9 Decatur is distinguishable There, the Central RR

Company of Indiana (CIND) placed an embargo on a 16 mile segment, due to mud slides

and other problems, but continued to provide service to all shippers at a higher price

along different routes. Three months after the embargo was issued, CIND file a petition

for exemption from STB regulation so CIND could abandon its entire 81 mile line,

including the non-embargoed portion of the line.90 CIND was then acquired by RailTex,

who withdrew its petition for exemption and resumed operation of the entire line. In

holding that a 20 month embargo was reasonable in length, the court found mat CIND did

not violate its common carrier obligation, in part because "less than three months

elapsed" between the date the embargo became effective and the date CIND gave notice

of its intent to abandon the line51 The court also found that CIND attempted to comply

49 RailAmerica/CORP's Response at 22.
50Dee<tfM/-,308F2dat714
51 A*, at 716
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with its common earner obligation during the 20 month period, because :'CIND did not

sit idle" until it filed the abandonment petition and "at no time was rail service

unavailable to the affected shippers/'92 The court held that "on this record, the Board did

not permit CIND to use the embargo as a tactic to avoid CIND's common carrier

obligation.*1

The same cannot be said here. Unlike in Decatur, the embargo was not caused by

a sudden event like a mud slide, but by the railroad's own failure to maintain the line.

The railroad did not announce the embargo until September 21»2007, two months after

receiving the S & W report that was used to justify the embargo, and the railroad gave the

affected shippers less than 24 hours notice of the embargo. Unlike Decatw, the railroad

has been idle here, since the railroad has taken no action to commence repairs53 And,

unlike Decatwt the railroad has not provided alternative service to the affected shippers

during the embargo or fully compensated them for the increased cost of transportation.

The railroad did not state any intent to abandon this line until May of 2008, nine months

after the embargo was issued, and then only after the Board issued its show cause order.

In fact, the railroad still does not intend to abandon the line, but only if the other

interested parties will agree to finance the $23 million upgrade of the line envisioned by

the railroad - a substantial increase in the value of its asset, as well as a guaranteed profit,

all at the public*s expense But, "notions of long-term feasibility have no place m a

proceeding to determine the reasonableness of an embargo." G S Roofing, 143 F.3d at

52 7d. at 717.
53 See testimony of Paul Lundberg of RailAmenca in Ex Parte 677, STB Common
Carrier Obligation of Railroads hearing, April 25,2008, transcript at page 172, line 19 to
page 173, line 1 (admitting that RailAmerica and CORP have the cost estimates for the
tunnel repairs, but "haven't taken any further action ")

TRIV2318/KGG/cjw 27



PUBLIC VERSION

394 Here, the railroad has used the embargo, and is still using the embargo, as a tactic to

avoid the railroad's common carrier obligation.

D. The traffic on the line justifies restoring services.

The railroad argues that the cost of tunnel repairs is not justified because

decreased traffic on the line in 2005 and 2006 prevent it from earning sufficient revenues

to pay for operating costs and get an adequate return on investments54

As discussed above, the amount of traffic on this line is sufficient to justify

repairs This line serves numerous shippers, and the revenue generated by traffic each

year clearly exceeds the S2.9 million cost of repairs The gross traffic revenues from

6,247 cars in 200S would be approximately $3 8 million, and revenues from 5,845 cars in

2006 would be approximately $3.6 million. In BarAle> the Board balanced the cost of

repairs in relation to the amount of traffic generated by the affected shipper and the

financial condition of the earners There, the repair of a bridge would have cost

$250,000, while "revenue from Bar Ale's traffic was only about $28,400 a year " Bar

Ale, slip op. at 6. The carriers were trying to sell the line for continued service and

therefore failed to seek approval to discontinue service or abandon the line. The Board

found the embargo was reasonable under these circumstances, because the earner's

"precarious financial condition" during the embargo was "well known," and the carrier

could not afford the "substantial rehabilitation expense" during negotiations to sell the

line "given the limited amount of traffic and revenue" derived from Bar Ale, the sole

shipper served by the line. Id That is not the case here. There is a substantial amount of

traffic on the line and the estimated annual gross revenues generated by traffic exceed the

54 RailAmenca/CORP's Response at 25
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$2.9 million cost to repair tunnels 13,15, and 18. The railroad has simply decided that it

will not repair the line unless the State of Oregon, the shippers, and other stakeholders

first agree to pay for the cost of repairs, a substantial upgrade to the line, and an annual

profit subsidy for the railroad. Traffic on the line is sufficient to warrant repairs, and this

factor weighs in favor of finding that the embargo has become unreasonable
\

E. The railroad's financial condition does not justify the embargo.

The railroad argues that its financial condition "does not permit it to make the

needed repairs to Tunnels 13,15 and 18 without financial assistance from other

parties."" The railroad argues that undertaking the $2.9 million in repairs "would have

essentially rendered CORP's entire operation marginal.*1 Id The railroad does not offer

any evidence to support the allegation that paying the cost of repairs would render

CORP's entire operation "marginal" The annual report that CORP files with the Oregon

Department of Transportation (ODOT) of the annual gross revenue for the CORP system

in Oregon (i.e, the Roseburg, Coos Bay and Eugene Subdivisions) does not support this

assertion. The annual gross revenue reported by the CORP system was $22 million in

2002, $23 million in 2003, $23 million in 2004, $30 million in 2005, $27 million in 2006,

and $24 million in 2007, the year of the embargo.56 CORP's annual gross revenues for

2005,2006 and 2007, absent the embargo, were actually substantially higher than in prior

years.

The railroad also argues that the Board should not require it to make the repairs to

tunnels 13,15 and 18, even if it clearly can afford to do so " It argues that the fact that

35 RailAmerica/CORP's Response at 26.
56 See Verified Statement of Kelly Taylor at 3
57 RailAmerica/CORP's Response at 25
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CORP is owned by RailAmerica, and that RailAmerica is in turn owned by Fortress

Investment Group, a hedge fund, is irrelevant to the issues before the Board.58

The Board does not need to decide whether or not the financial condition of

RailAmerica and Fortress Investment Group is relevant to the continued embargo CORP
i

does have the $2.9 million to pay for repairs, since CORP already announced that it could

commit $4.6 million to this repair project Accordingly, CORP's financial condition does

not make the continued embargo reasonable

CONCLUSION

Because RailAmerica and CORP have neither provided service nor been relieved

of their obligation to provide service, the line's current status is that of an illegal

abandonment Under the circumstances, RailAmerica/CORP should be ordered to repair

tunnels 13,15, and 18 and resume rail service on the line.

DATED this ff) day of June, 2008
Respectfully submitted,

HARDY MYERS
Attorney General

KATHERINE GTGEORGES #84231
STEPHANIES ANDRUS#925123
Senior Assistant Attorneys General
kate georges@doj. state or us
stephanie.andnis@doj.state.or us
Of Attorneys for State of Oregon

58 Id n 12. RailAmerica/CORP offers no evidence regarding the financial condition of
RailAmenca or Fortress Investment Group.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No 35130

CENTRAL OREGON & PACIFIC RAILROAD, INC. - COOS BAY RAIL LINE

VERIFIED STATEMENT OF KELLY TAYLOR

My name is Kelly Taylor. I am the Administrator of the Rail Division of the

Oregon Department of Transportation. My business address is 555 13* Street, NE, Suite

3, Salem, Oregon 97301-4179 The Rail Division regulates railroads in Oregon as

allowed by Oregon law and rule and is responsible for freight and passenger rail planning

and operations, as well as for representing railroad customers on service issues

On September 20,2007,1 received a phone call from Kevin Spradlm of Central

Oregon and Pacific Railroad ("CORP") to notify me that the railroad intended to issue

notice of embargo of the entire Coos Bay Line the following day. Neither CORP nor

RailAmenca provided notice pnor to this phone call regarding their intent to embargo the

Coos Bay Line

On September 24,2007, Bob Jones, the regional vice president of RailAmenca

and Kevin Spradlm, CORP's general manager, attended a previously-scheduled meeting

of the Southern Oregon Transportation Working Group. In response to inquiries about

when the Coos Bay Line would be repaired and reopened, Mr. Jones and Mr Spradlm

offered no information to show that the railroad had a plan to repair the conditions in

Tunnels 13,15 and 18, notwithstanding the fact the railroad had taken the extreme

measure of stopping service on the line due to the condition of these tunnels

It was not until mid-November 2007 that RailAmenca and CORP provided the

State or other stakeholders with any specific proposal for re-opening the line, and that

proposal came in the form of a "pubhc-pnvate partnership** in which the State and other



stakeholders would each contribute at least $4.66 million to rehabilitate the entire Coos

Bay Line, not just the conditions in the tunnels that precipitated the embargo. (See

Exhibit 1 )

On January 22,2008, CORP/Rail America presented the State of Oregon with a

'Term Sheet" m which it again outlined a public-private partnership with the State of

Oregon and other stakeholders CORP/RailAmenca reiterated their proposal at a meeting

with Oregon Governor Ted Kulongoski on January 24,2008 The Governor rejected

CORP/RailAmenca's proposal.

Approximately two months after the Governor rejected CORP/RailAmenca's

proposal for a public-private partnership, RailAmerica submitted to the State of Oregon a

proposal for a Joint Venture whereby the Oregon Department of Transportation would

acquire an equity interest in the Coos Bay Line in exchange for funding the rehabilitation

of the Coos Bay Line, which RailAmenca estimated would cost S23 3 million (See

Exhibit 2 )

The Governor rejected this proposal in an April 21,2008 letter to Paul Lundberg,

noting that the "bottom line" he had announced during the January 24,2008 meeting with

CORP/Rail America and again in his February 12,2008 letter to RailAmerica had not

changed, and that he would only be open to discussing any long-term solution for the

Coos Bay Line after CORP/RaiJAmenca had re-opened it. (See Exhibit 3 )

Co/mcrfOreeon I Program and Railroad Rehabilitation and Improvement
Financing Program

In March 2006, CORP submitted an application to the Con/iecfOregon I Program

for a grant to "upgrade the Central Oregon & Pacific mam lines.'* The Con/ierfOregon

Program is a Multimodal Transportation Fund to invest in air, rail, marine, and transit

infrastructure CORP asked for a grant of $7,353,762 00 and proposed to match that

amount with 55,025,812.00 of its own funds In the application, CORP asserted that

repairs done with the CcvmertOregon I funds would include the repair of the tunnel lining



in tunnels 13,15 and 20 in the Coos Bay Subdivision, and reported that these repairs

were some of the highest priority on the subdivision. (See Exhibit 4 at 8.) Ultimately

competing applications submitted for ConnectOregon I funds were approved and

CORP's application was not funded.

During his October 25,2007, testimony to the Oregon Joint House and Senate

Transportation Committee, Bob Jones of RailAmcnca was asked whether RailAmenca

had considered a low-interest federal loan to pay for repairs to the Coos Bay Line Mr

Jones testified that RailAmerica had an application for a federal low interest loan "on the

books ready to go/1 but that RailAmenca's previous CEO was not interested in entering

into the final contractual agreement and that the "CEO and the Board saw opportunity to

sell the property [to Fortress]," so "when we went to put together our capital budgets in

2006 for 2007, a year ago, that's when I was told no "

Annual Gross Revenue

I have reviewed statutonly-required Annual Reports filed by CORP in Oregon

since 2002 Each report sets forth the railroad's total operating revenues. CORP

reported its total operating revenues for years 2002 through 2007 as follows.

2002-522,221,59700

2003 - $23,677,963 00

2004 -$23,630,153.00

2005-$30,027,001.00

2006-527,563,02700

2007-$24,415,684 00

VERIFICATION

I, Kelly Taylor, declare under penalty of perjury that the foregoing is true and

correct. Further, I certify that I am qualified and authorized to file this verified statement

Executed on the 3ld day of June, 2008



BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 35130

CENTRAL OREGON & PACIFIC RAILROAD, INC - COOS BAY RAIL LINE

VERIFIED STATEMENT OF JOHN R. JOHNSON

My name is John R Johnson I am the manager of the Rail Safety Section of the

Oregon Department of Transportation, Rail Division. My business address is 555 \ 3th

Street, NE, Suite 3, Salem, Oregon 97301-4179 The Rail Safety Section inspects

railroad tracks m Oregon for compliance with Oregon regulations The Oregon

Department of Transportation, Rail Division, Rail Safety Section also works m

conjunction the Federal Railroad Administration ("FRA") to inspect rail lines in Oregon

for compliance with federal regulations

In the course of my employment, I have received correspondence from Central

Oregon and Pacific Railroad ("CORP") employees as well as FRA employees regarding

all CORP's subdivisions m Oregon, including the Coos Bay Line

In April 2005,1 received a memorandum produced by FRA employee Steve Jasso

describing a FRA team inspection on CORP's three Oregon subdivisions, including the

Coos Bay Line (Exhibit 5) Mr Jasso notes that the FRA had concerns regarding all

CORP's subdivisions because of, among other things, "lack of resources for proper

inspection and maintenance " (Exhibit 5 at 7) Mr Jasso notes that CORP's general

manager agreed with the FRA that CORP's track conditions, quality of inspections, and

lack of proper remedial action needed to be improved and that the general manager

"offered no excuses and stated headquarters m Texas might finally be waking up "

(Exhibit 5 at 8)



In June 2005,1 received another memorandum from the FRA concerning CORP's

subdivisions in Oregon. (Exhibit 6.) In this memorandum, FRA Track Safety Inspector

Rick Hasbrouck discusses a recent FRA inspection on CORP's Roseburg subdivision and

reviews the conclusions of past FRA inspections on all Oregon's CORP's Oregon

subdivisions. Mr Hasbrouk notes that "it is evident from past inspections that very little

progress is being made when comparing the miles of track and defective conditions being

discovered by FRA and ODOT inspectors." (Exhibit 6 at 2) In conclusion, Mr

Hasbrouck recommends that "CORP be placed into a Compliance Agreement with

stronger enforcement towards the noncompliant track and roadway worker protection

conditions recording during the past inspections with more recommended civil penalty's

and or individual liability enforcement and special notice for repairs placed where we

continually find areas of track that cannot be maintained for the posted class of track that

it is being operated at." (Exhibit 6 at 2)

In January 2006, CORP and the FRA entered into a Safety Compliance

Agreement as recommended by Mr Hasbrouck (Exhibit 7) The Safety Compliance

Agreement notes that since 1998, FRA and State of Oregon inspectors have inspected the

equivalent of about 1000 track miles on main and yard tracks and recorded more than

4,067 noncompliance track conditions. (Exhibit 7 at 1 ) The Agreement further notes

that the FRA's recent assessment of the CORP's compliance with Federal Track Safety

Standards regulations revealed "continued widespread noncompliance with [the]

regulations, creating significant risk to the health and safety of the public and railroad

employees " (Exhibit 7 at 1)

In October 2006,1 received an e-mail from FRA employee Steve Krausc

regarding an October 24, 2006 FRA inspection of Tunnel IS on the Coos Bay Line

(Exhibit 8 ) Mr ECrause notes several defects in the tunnels, including (1) 4 or 5 timber

arch rings in a row completely failed allowing timber planking and a significant amount

of stone to fall into the tunnel, (2) a concentrated area of active, very recent movement of



the timber liner causing sections of the timber arch rings at the top of the tunnel to split

from end to end and causing many of the arch ring timbers to shift and overlap or crush

each other; (3) a failed section in a portion of the west wall that was bulging outward 6"

to 12", and (4) several areas where timber arch rings are planking and severely rotted due

to water damage (Exhibit 8 at 2) Mr Krause also notes that he had found serious

problems in Tunnel IS during an October 2005 inspection and that he had previously

discussed those concerns with CORP officials (Exhibit 8 at 2 )

In January 2007,1 reviewed an e-mail from Steve Hefley of CORP to another Rail

Division employee regarding "problems" in Tunnel 18 The e-mail stated that there were

timbers strapping because the blocking toe had failed on five timber sets." (Exhibit 9)

VERIFICATION

I, John R Johnson, declare under penalty of perjury that the foregoing is true and

correct Further, I certify that I am qualified and authorized to file this verified statement

Executed on the 3rd day of June, 2008
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Subject FW Cooa Bay Joint Venture

From: Lundberg, Paul (Boca) [maHto:Paul.Lundberg@raitaiDerica.com]
Sent: Wednesday, April 09, 2008 1:45 PM
To: WARNER Chris
Subject: Coos Bay Joint Venture

Chris/Kelly -

Attached is an outline for the Joint Venture I described whereby CORP and ODOT would assume joint ownership
of the Coos Bay line

Our new government affairs person, Heidi Eddlns, has reached out to Allison Dane in Congressman DeFazio's
office, to let them know we were forwarding this proposal to you

i
Please let me know ASAP if this is something we could work with

Thank you

PAL

Paul A. Lundberg
Vice President
RailAmerica
5300 Broken Sound Blvd., NW
Boca Raton, FL 33487
561-226-1709

6/2/2008
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PROPOSED VAUGHN TO CORDES JOINT VENTURE

1) CREATION OF THE JOINT VENTURE

A Joint Venture will be created to own and maintain the CORP's line between Vaughn
(MP 669 0) and Cordes (MP 763 1) ,

a. The CORP will contribute the real estate and the track structure, its revenues
from its line haul divisions from Union Pacific for all shipments destined to
stations south of Vaughn, and relevant real estate fees.

b. ODOT will contribute sufficient funds to rehabilitate the line (current estimate
$23.3 million), provide for future necessary capital investment to maintain the
line in safe condition as described in 2 (d), and to provide the transportation
services fee described in 2 (a)

c. ODOT and CORP will select an administrator of the Joint Venture to make
the required business decisions.

d. The amount of sufficient funds to rehabilitate the line will be determined by
an independent engineering firm hired by CORP and ODOT

e. CORP and ODOT will each have 50% interest in the ownership of the line
f. CORP will maintain its operating rights over Union Pacific owned trackage

from Cordes to Coquille.

2) OPERATION OF THE JOINT VENTURE

The Joint Venture will contract with the CORP to provide exclusive rail transportation
services to the shippers at stations south of Vaughan CORP will remain the common
carrier

a The CORP will provide these services at $ 1087 per car, with a minimum
payment based on 380 cars per month,

b The per-car fee will be adjusted annually on October 1 by the RCAF including
fuel.

c. The payment will cover transportation, mechanical, administrative and
routine maintenance costs.

d. Each year, CORP will submit to the Joint Venture a recommendation for
capital improvements. The Joint Venture will determine and approve the
annual level of capital expenditure. The funds for these improvements will be
provided as described in I (b).

e The CORP will act as agent for the Joint Venture in collecting revenues from
Union Pacific, and remitting those revenues to the Joint Venture The CORP
will also collect the relevant real estate lease fees from outside third parties,
and submit those fees to the Joint Venture.

f Any profits (earnings in excess of operating costs and capital expenditures)
earned from rail operations will be divided equally between CORP and
ODOT.



Slate's Reply
Exhibit 2 Page 3 of 3

JOINT VENTURE, page 2

3) DISPOSITION OF THE JOINT VENTURE

CORP and/or ODOT may, at some point, decide to end the Joint Venture If that event
occurs, the following will apply.

a. At anytime during the tenure of the Joint Venture, the CORP, at its sole
discretion, may offer its 50% share to ODOT, and ODOT will purchase that
share for the net liquidation value of the track structure and the real estate that
existed on the date the Joint Venture was created using the NLV method of
the STB, or 50% of the value of the going concern, whichever is greater. At
that point, ODOT will have the right to continue to contract with CORP for
the operation of the line, or it may choose a different operator.

b. If at anytime during the tenure of the Joint Venture, ODOT wishes, at it sole
discretion, to dissolve the Joint Venture, the entire ownership of the real estate
and track structure will revert to the CORP.

c. If the Joint Venture decides to abandon the line, and the abandonment is
approved, CORP and ODOT will divided the proceeds (either NLV or "going
concern" value) from the liquidation on a 50%-50% basis.

d. If the Joint Venture decides to sell the line to another entity, CORP and
ODOT will divide the sales proceeds on a 50%-50% basis
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Just north of the above failure there appears to be a concentrated area or acnve, very recent movemant or me omDer
liner This movement Is causing two conditions, first many sections of the timber arch rings at the top of the tunnel are split from
end to end and there are approximately 10 ring limbers in a row with spots that appear to have split very recently, second, many of
the arch ring timbers are shifting and eRher overlapping each other or crushing severely CORPs Craig Kelsey stated that he did
not see the son timbers during an Inspection he made several weeks ego.

Approximately 20' south of the fated section there is a 10' +/. portion of the west waB that is bulging outward 6' -12"
Additionally, there are several areas where the timber arch rings and planking are extremely rotted due to water damage. Some
of this timber is crushing, shifting or completely rotted away

I inspected this tunnel In October 2005 during my Bridge Safely Survey and found serious problems but ft has deteriorated
significantly since that time It should be noted that the condition of this tunnel and the FRA's concerns were discussed with
CORP officials as part of the 2005 Bridge Safety Survey. CORP is a RaflAmerica property and the condition of this tunnel was
therefore ateo discussed in October 2005 wrth RaDAmerica's Mark Bader, Chief Engineer - West Business Unit

After the Inspection today, CORP took the tunnel out of service until they have ft formally inspected. Jim Adams and I
informed CORP that, before resuming operations thru the tunnel, the FRA will require a written statement that the tunnel has been
inspected and is safe for trams

This tunnel has a fated section and other areas of the tunnel appear to be actively moving and very dose to failure. This
tunnel does not appear to be structurally stable and is therefore not safe for trains. If CORP's Inspection determines otherwise,
we need to look at an Emergency Order .

Steve Krause
Bndge Safety Specialist

5/6/2008
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From: Krause, Steven <FRA>
Senfa Tuesday, October 24,2006 10:08 PM
To: Davids, Gordon <FRA>; Brtnck, Mark <FRA>; Adams, James <FRA>
Subject COPR Tunnel f 15, Coos Bay Subdivision

Subject: Central OMOMI * PacJBc'a Tuimal gig. MP 721. COM Bay fiubdlvlmlon

An Inspection of Tunnel *16 was made today by FRA's Jtn Adams and Steve Krause, and CORF'S Stave Heffsy. Craig
Ketoey end Marie Wohtere, end Oregon Department of Transportation's John Johnson This tunnel appears to have originally
bean a timber lined tunnel with much of the timber being replaced with steel bean* cwrtald wWi shofcrete. Another smaR area
has been reinforced with steel beam rings placed between the timber rings. The tunnel was bull in 1914.

Several sections at the north end of the tunnel were found to be h extremely poor condition. At one location. 4 or 5 timber
arch rings In a row completely tailed allowing the ttm^ CORP
officiate stated that this occurred in March or Apnl of this yeer The result is a large void at the top of the tunnel that is
approximately 10" -15" high. 101 -12' wide and extends from one side wan to the other side waD.

5/6/2008
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THEODORE R. KULONGOSKI
Governor

April 21,2008

Paul Lundberg, Vicc-Presidenl
RailAmerica Operations Support Group, Inc. <
5300 Broken Sound Brvd !
Boca Raton, FL 33487 I

I

Dear Mr. Lundbeig:

I received your proposal for a ̂ joint venture" between RailAmerica and the State ;
of Oregon on the CORP line between Vaughn and Coxdes. Over two months ago, I asked ,
RailAmerica, as a sign of good faith, to fix the tunnels and re-open the line. Your latest ]
proposal does not respond to that request i

To put it succinctly, my bottom line has not changed. As I staled when we met in
person on January 24* and repeated in my letter on February 12th, the State of Oregon j
would be open to a discussion with all of the stakeholders on a long-term solution for the
line after vou have re-opened h. Your refusal to address this bottom line leads me to i
conclude that you have no intention of fixing and reopening the hue without a significant '
infusion of public dollars. Since you have made no effort since the September 2007
closure to re-open the line, I believe mat your actions constitute an unlawful embargo and '
you are violating your common carrier obligation, thereby causing a hardship for
Oregon's businesses and threatening the economic health of Oregon's coastal

I continue to maintain that fixing the tunnels and restoring the flow of goods i
along the line is not only the right thing to do, but your legal obligation. Your choice !
seems clear either re-open the line or seek abandonment We need to come to a '
conclusion on this matter. I will continue to press federal authorities and Oregon's
congressional delegation to close mis chapter.

THEODORE R. KULO*yQOSKI
Governor

OIKODOTcwAh
STATE CAPITOL. SALEM 973O1-4O47 (SOS) 378-3111 PAX (5O3) 378-4863 TTV <3O3> 378-4859

www.oovRRNOR.enEaoN.aov
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Application For Con/iecfOregon Program 2006-2006
Mfnroaragfafainfl̂

PART A-Project Summary and Certification: Use thtafbnn or a repfca. Print w»d sign one original Attach
1 APPLICANT addfflonaHextattheendaanaceBsan/ldertfflecTwahlhB

otiirespondtag question number
ORQAMZATKMHAME

Cental Oregon & Padte Raftroad, inc.
tQOREH

333&E.Mosher
XIV. BTMEMD V CODE

RoNbuig,OR 97470

PRttWTf COWrAtl teHtoNANDltfU

Steve Heftey
TEUWOM
(541)957-2812
nw
(541)9874686

2.CO-APPUCANT
MMMZKnONWMH

kDDKN

3TY. STATV AND Of IQUE

PHHARir CONTACT PERSQfJAKIiniB

TBSVOtK

nut

J. PROJECT NAME AND LOCATION

entral Oregon & ("acftte RaUmad main Im track Improwmanta, Sbklyou. Rowbunji, & Coos Bay SuMtvBona.

4. SUMMARY OF PROJECT

Upgrade oTtne centra) Oregon 4facmc Rawoac man uma.

8.C08T8UHMARV*

a) CDflnecfOragon Grant Amount

b) CMMCfOngon Loan Amount

c} Subtotal ConRMBwregon Funda

d) Match Amount

e) Other Fund Amount

t) PiDjad Total

*Leave these Cost Summary
entries blank * they will fill In
automatically when Part C.4
of application b completed.

6. CERTIFICATION

Central Oregon & Padte Raflroad. Inc. , (applicant organbaBan) tupportB the proposed project
has the legal authority to pledge matching ftmds, and has the legal authorfty to apply for Conn w*Oregon fimo* Ifuriher
certify (hat matching ftjnda are avaBaUe orwll be avol̂ tefof the proposed pra^ I uooftrstandthot all State rulos for

auditing, undenvriting (Where applicable) and payment w)l apply to this project

PUNTED NAME

DATE



PART B - Applicant urifications

APPUCANT

State's Reply
Exhibit 4 Page 2 of 35

ConnecfOregon Program
Application

LBMRBTHBAPI
SVES QNO »FExpUra

PART C-Prefect Description
3. PROJECT DEaCRrnON AND PURPOSE: Sumnwtz* t» p>q|MCkdBMf1pllonardpufpon.Pmrtitonivilnaia^11-bnnat
at hart copy on f̂. | •

Thb project provides al (pensive transportation atemattn for the Oregon fentt product! industry, wnBeredudng
tripa on Oregon roada and Mjglwayi. Preserving and nhabOIlalbiy the Cenlnt Oragon ft
main Bnet, and making them mom eJBdert, wffl provfde better track vthJch can operate at higher

speeds. Thte^reautt^ an Increase to overafl rapacity far tt» CORP
tor shippers, end the abw ID avoid dhmaton of lumber toOc to track.
CORP has afAarad Inn a IMID <2) year cornplBnea agm

tiadak COTP arid RaBMnerka ara comirMad to wo^
ODGT. toenaimlhatqC>RPmaycontlruiatopioirlde8
Tha quantMaUa benefb of thh project are derived from determining Iha Increased efficiencies thai these taaok

mentswibrfng|lottierBlfroad, TneBelnKkfenprovamaRtewn upgrade tha ovefalcondKkm of the track vrtrich
By Increasing npaeds and BflminaHng alow orders, traha

reave more quickly, andlBervlce h ac&ompianed In a more tonery hahlon. Presently, care apend on the average 5Si
dayabehnaen inbomd and outbotmd tnterchanges. Tresebnprovernentswa reduce Aattbne by up to one day. Thh
one day reductions Is eounnlent to a 17 % Increase h ttte ertbeeyBtemcapac^ from 55.000 cartoads per year to
64.000 per year. [

a lets expensive tower coat transportation
option, whte avoiding afldHonal truck trips Thh r»s advantage of lowering emtatana, reducing Wo^w
and decreaalng tuel cor wmptton

(continued on Addendum Page 8)
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4. CDHfiecfOregon (CO) Project Budget
SOURCES OF FUNDS: Phew fdsnHjr At soures and Qrnourt of motwyB eompfMng your pn^BCtbudgil hi tanm of grants, bam,
nmfch BIN! other funds.

SOURCES:

§, CanmdQngofi Grant

3 ConnadOngon Loan

c Required Match (Grants-20* of
^ TotaTPitiJec01

tL Other Leveraged Fund* (2i

e Other Leveraged Funds (2}

f Other Non-Leveraged Funds (Describe)

g Other Non-Leveraged Funds (Describe)

TOTAL*

AMOUNT PERCENT OF TOTAL DATE AVAILABLE
CA-YBM QUMTBI

$7.353.782 «

$5.025,812 OE

2007 1r

(feppfloBble hduds the cost bans of property

The 40 6% nnlch wH bt provided by Central Oregon & Pacific capital nptndluns on Imck upgrades In ttw amount 0(̂ ,025^12 hi FY
2006

J21 If your pn^scttovmonoflwrlundi beyond the O^̂
sourct.ftnlno and beaf» tor valurngflw other ftmdi. Lavaraged hinds murt be shown In 1(d) and 1(e) above.

USES OF FUNDS: Fleas* identify the proposed uses and amount of moneys oomprislnglh* project budget

USES:

Labor (Payrol)

Contracted Servtees (V Known)

UatBrlals and SuppNei

Capital Outlay (Land)

Captal Outlay (Buncflnge)

Capital Outlay (Equpmenf)

Other (Describe)

Other (Describe)*

Other (Describe)̂

Other (Describe).

TOTAL'

AMOUNT PERCENT OF TOTAL DATE AVAILABLE
GAL.VBM

$077,90600
ŝssssŝ

$4,419.308 PC

$8.982.080 OC

- %,.12.379,574

[

TblaJ* for Sources of Funds and Uses ofFand* matt be eouaf.
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5. REAL ESTATE

EXACT ADDRESS OR LE&HL DBSCTflPTON.

a. IS PROPERTY OWNED BY APPLICANT )̂?

b IS PROPERTY TO BE PURCHASED? QYES g) NO

& IS PROPERTY TO BE LEASED? QYEB JX] NO

d. DOES THE PROJECT INCLUDE
EASEMENTS OR DONATED PROPERTY? QYES gf NO

PiwWa any addlHonaJ (JetaflB here:

(jjtcHAaewam 193GtT

Track BiipuMamtuilB wfll ba on wUhiB raBread right of way

PART D - Project Considerations
NOTCThalndtptiidtrt review oorauttartwtoya
whan oondudtag Htnvinv

6. TRAN8PORTATIOH COST REDUCTION: Describa how ̂ pro^ reduces traiwportatkmcoBto for Oregon
burinanas.

Thto project wffi ndun tranfiportatton costs for Oregon forest pmducti Industries by pnnritfing and malrrtatn^
sxpensiwtmmportBtfcinBteniattvo. LowtrrafliatBavB truck wfll reaut In a saving* of up tot 17,000.000 per year.
ThfctnvartmentwOl mate theaa Oregon Industrte* more c«f̂

OIB United Statea.
Th» exbttng track condilon and Hack tpeedi CORP can arty hamparl̂ «IntaniwWcoi¥itco>rt̂  as n^ demand fcr

ramsBngrawa. IfftoDnacannataiifqMirtBnMliaiofBddlllnialiarioB^
opportunHhM to Increase Industry output by shipping via rBUbdimhtahad.

7. MODAL CONNECTIVITY: Deaertbe how the prefect benefltBoroonnectehroornxmnKxtesoftrEureponatkHL

This pn^ wd pravfda an aftainav^ to track Iranap̂
and capable of handling more carloads of trefflo.

Thaavoldancaofup
to 83,000 annual tnick trtps wffl resutt hi avoUng an Increase In the truck Average Annual Daly Tratlfc(AADT) of up to
4%.
The appleant propoaea ID quanttfy the Improved confwcfivtty by showing ftte Ineraaaa h fomst productB carioada
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B. STATEWIDE OR REGIONAL TRANSPORTATION LINK: DttBcriba how the prajset creates a cnttod Bnk in • 8MewUs
or regional (renapottathH Byatani

Thb project wDconnK : Dragon burinusas to the national ran system, making Ihem more competitive. UangraO
reduces congwtim on I »NgJrway system wh^ The reduced
congestion wffl be State4^ by avt*^ up to 63,000 ad^^ truck trtps cm 14 by Incraastog tail carload^ up to
9.0QD par year.
Theapp

creation.
The appBcant proposal to quantify tnalmprcvajTwrita t̂arms of adito

9. COST BORNE
ConnecfOregorfe mWn

BY AlfPUCANT(3): Pmrtdo the amount by which the project will exceed,or provide a match beyond
m grant match requirement of 20K.

The 40.6% match wU
$5,025,612 in FY 2008.

a prawtad by Central Oregon ft PacHto capital expenditures on track upgrades 01 the amount off

The fun prafact b beyo id the abBRy of the apoOcant to finance wHh oulaMesouieBa due to the low rate of return.

10. PERMANENT AND XJNaTRUCTION JOBS CREATION/RETENTION: Describe how the project creates and retatna
permanent and construe tan Jobs In Oregon.

Job estimates an darn/ad tarn a previous study condurtad on the Impart of a CORP VVbicheaterRaB Yard coratrudton
itaga of the cartoad growth of that project

i, and are assumed to be oul of State TNa
project, base on a pern
Conatrocfion Jobs: Thw a «• be primarly fcnttedtoatredcconalructkjnflrm.
would total about 26 Job (, and these would be far (he duration ofthe project or about 12 months
Other Direct Joba, Not
average of up to 571

icfcKtng Constructor Thlapn^ectwIprovldainrratlracbiramBtoouMres^
re noad and rorest products Industry jobs per year In the Southwest Oregon Region

meritndrowlMmiloym Thfr employment
Increasa Is dtrecoy rntat id to the expanded capacity provided by the project and wB not take place without the
hnprovaments. Theavi Bgeamuat wage of new CORP nD Jobs te estimated to be $65.000 baaed on 2005 year end data
and forecasted 2008 tn nda.

(continued Addendum I aga 9)

11. ANTICIPATED COI STRUCnON START DATE OR EQUIVALENT: 1 January 2008

12 ANTICIPATED PRC JECT COUPLETKJK DATE: 31 December 2007
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1*. CONSTRUCTION README88: Provide a propel timeline and deBcrtbe whore the prefect b on thblhiwlinem relation
to planning, design and permuting ueuea.

The prefect requta no razoring, lind use pennta, or envtranmeftri approvals

14. PROJECT OPERATIONS: How wHI the ongoing matatenanca, operation end replacemant of the project b» financed?

The maintenance operation and replacement of the prefect wll be fbanced by the CantrBl Oregon ftPacfflcRaOroed
Those fends wB be provided by the addllMwInswnue received as a resim of Wtpro|ccL

am5IDEIIAT10NSAIODerORUAT10NfD«cn̂
t&ken Mo Aocount about ttie prefect.
Thepn îewalhaeBidanciHornritonsAiceeinaadomand ThfawO result In avoiding

ufafflona) omfamfanB. and aavfngi of 1 mllion gallona per year In diatelftjel consumption.
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PART E - Supporting Material*: Provide a tat hem of supporting mateiWa that «at» provided n put of your
hart copy submission.

Th» MtowlngaddlBanal materials am provided In the hard copy appfcation

Mtechmenf A: CORP Track Improvement Public Baraflt Brief
Attachment fr Economic & Social BerwK of Diverting Truck TralDo«Ah CORP YanHmprovemenlB
Attachment C CORP Track Project Ust Spreadsheets
AttachmantD* CORP Track anpravement Pubfc Benefit Spmadahaets
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ADDENDUM PAGE fc Attach eddlHonsJ tort hen as necessary, identifying the corresponding application question number
you are completing

PART C- 3: PURPOSE

Aside from reducing fill traffic congestion and shipping costs, fl»pn3^v^ateofoBtwbenemsfbrihe community o(
Ro&eburg Faster train spend IBM fln» bbcldiig grnto noaalnffL
cantnJ Rosebisg, Imploring emer̂ ^
IB Gonununfty,

TheCORPhcomprtsedofBpproximatety438mto{rfmaInttne. Thewfmprovamwitowoutocorobtofprovfc^
iBJlreplB£Bi01»̂  replaclty tumoi«* Bwfadng and Bmoofttngtw roadbed, arrf
provkBnq fbf signal anmuMetnenH. The ma)ui uuHiuunnnte of mis upgrade progra

- Relay 79,060 LF of curve worn ral on vartoui curves on the RosBburg. Sfsldyou. and Cooa Bay Subdivisions
- Relay 141,122 LF of 90f Jointed njHwBh 112* or larger Continuous VVaMed Rel ontheRosebumj Sub
' Replace 85,3SB defaclhie cross fin
-Surface 111 mBesoftraok
- Renew OU Hwy BB creating at UP 567.3
- Replace 248 ewttch tfea'at various tocafiont
- Raptaca B turnout* at DUteri Yard
- Make rapaln on varbua brUgee bated on the annual bridge impecflon
- EBmtnate ramaMng pole Ana and replace wHh aledraoode
- Grind B&84 Paw mOes between MP 403 16 - 487
-Repatrtunr̂ Bnlnolntunneli13J5laml20cmmeCoosBBySubdIviBlon
- Bbrtnato 360 JoWf In welded ral

The CORP «• compteto the faUowfng prcJBctatnFYZOOBwBwmrtchfartfBfundr

- Relay 7B.060 LF of curve worn rafl on various curves on tr» Ro8ebuig.SWdyfiu. arid &XM Bay SubdhnetonB.
- Relay CBJAtt LF of 90* jointed ml wdh 1 36f ConUnuoue WMded Ral on the Roeeburg Sub.
- Replace 36JBB defecBn crou Hee
- Surhca BO mBn of track
- Renew OU Hwy M croumg at MP 657 3
- Replace 248 switch Has at various teaUons
- Replace 6 turnoub) at DBard Yard
- Make repairs on various bldgee based on the annual bridge Inspection

The foDoarlnfl ara Ihe projeeti proposed for vwConnectOrsoonp^vitftmdstn order of priorfty

- Reptaee SO ,000 defective creee tin
-Surface 31 mBes of track
- Repek tunnel Irring In tunmto 13, 1 6, and 20 on the Coos Bay SubdMsfan
- Relay 78.000 LF of 90* Jointed nd wm 1 12* or toserContlnoous Welded Rail on the Roaftburg Sub
- Make repain on various bridges besed on the annual bridge hapndton
- EUrmnBto remaining acava pota Ihe and reptocc wttri atoctracode
- Grind 63.B4 Pms mflee bebvean MP 403 16 - 487
- QMnafci 350 Jomb hi weUed rail

Comptethg any or el ofttie above Rnprovernante using ConnectOrogon would contribute to the higher bans speeds
desired and provide some of the benefits previously described
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ADDENDUM PAGE to Attach additional text hem ai neceiuiy, UenWying the ooraiponding application question number
you ere completing.

PART D - 1ft PERMANENT AND CONSTRUCTION JOBS CREATION/RETENTION.

Our enalyashdteateithriwtth added raD capacty
over the 20 year period foltowirflcomptofiDn of ttapropOiedprajecL Fomtpredualejobt created are estimated at
$42.408 per year based on computer modefing estimates. These wages am above Km State average and al direct jobs
are expected to be famBy wage jobs.

We befieva that the fctedford-WhUe Cty areas are* the ^to^mSpBe^ffl of the Ported Coos Bay preoert the greatest
potential tor attracting new mdustrtes and famBy wage Jobs to the CORP Since 2002, the faUowmg new Industries have
located on CORP-

Company Jobs Year

LouWana-Padflc (Panel Products), RODUB River 40 2002
WeatWQOd. Rtedspnt 30 2004
MoOovsm Metals, Rwebunj 6 2004
HFPTranataadno.QranbiPBia 4 2004
American Bridge. Reedsport 120 2004
Goshen Reload, Goshm 4 2005
SouJhport Lumber. North Bend 70 2006
South Coast Lumber. Merlin 2 2005
Amy's KHchen. Central Point 200 2006
WUm'Batay.SprinaftaU 276 2006

Total New Customer Jobs 761

aifdfltonri Improvement! d
ouBtomers seeking ral service are (breed to cotieklerraBroBdsho&wgeogrBphbeTQesweneltemafivetothe
DpeiaBonal capacfty cuniiii*ied CORP.
Indirect and Induced Jobs: m addHon to the drect Jobs described above, we estimate But the project could create an
DddfflonaM.623 frKfoect and Induced jobs per year over the 22 yearpetlodlndua^cemliucJtonBndc f̂trBtionofthe

ipnvarnentB. •
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Attachment
A:

COJRF Track Improvement Public
Benefit Brief
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Public Benefit
Central Oregon & Pacific Railroad Track

Improvements

• Avoided Social Coito from Additional Truck Tnps
(Congestion, air pollution, noiso, and accident):

o Totot $8,600.000
o

Reduced Traffic CongMttoni
o A vokb Up To 63,000 Annual Truck Tr^s
o Reduooi Thick A«ng»Aninml Daily Traffic (AADT)taRoseburg area

byupto4K

o Decreased NOxenusstom by 35 tons ki 2012

Reduced Fuel Comunptlpii
o Decreased Fuel Consumption by up to 1 MiUlon Gallons Aanualry by

2015

Reduced Coflbi to Shippers
o Reduces traMporWkra and logistka costs by up to $17,000,000 per yoar

fiw Oregon ftrest products bkhutriDS.
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Attachment
B:

Economic & Social Benefit of
Diverting Truck Traffic with CORP

Yard Improvements
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Economic & Social Benefit

of

Diverting Truck Traffic

with

Central Oregon and Pacific Railroad
Track Improvements
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Track Improvements

Public Benefit from Marginal Cost Avoidance of Additional
Truck Trips

The public benefit of the proposed CORP track Luproveuieita fa based on avoidance of
marginal highway costs. These coats ate from the impact of each addUonal truck upon
Oregon freeways (1-5). As Oregon iwxivers moat ooate associated wth addWonal
pavement damage, the costs evaluated are the nchl costs including congestion, air
pollution, noise, and accidents.

The 2005 base yew carload traffic was ow 52,000 carloads. Existing maximum
mainline capacity is approximately 55,000 carloads per year. Tl» proposed track
improvements yard would increase that capacity to approximately 64,000 carloads per
year.

Bach carload tfenanUa the equivalent of 3.5 loaded truck trips. Since lumber (the
major commodity moved by CORP) uses unique equluiueut, the possftrflity of a backhaul
is nil, and this empty backhanl b also attributed to a oarioad ftw another 3.5 trips.

The marginal costs an calculated by muWprytag a cost ftctw per ndte to each truck
trip, baaed on truck wefcht, and urbai^raral freeway designation. The lighter wei^its
were mad to calculate the empty hnrkhmil, The diverted truck traffic would use a mix'of
M northbound or southbound. The total trade trips were evenly splh between
northbound and southbound. TT»ecaIoulatk«s are on the spreadsheets associated with
this study.

The results are calculated with a carload growth rate of 5H and a Government discount
rate of 7%. T1ibghmanBtnKsentvalu«ofthenid>Hcbeneihsffiiinavo
costs of $4,200,000.
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Maroitul

From 2001FHWA update to flre 1997 Highway Cost Allocation Stndy.

Table 13. 2000 Pavement Congestion, Crash, Air Pollution, and Noise
' iosts tor Illustrative Vahktea Under BpschTc Conditions

VMriwfl Rn00nMy

01

Cents per HDo

0.71

770
1.14
100

II OJS
B.1 440
u Uf OJO

10.1 ttW
U 1.W JJ8

SOUpttfrCa MMnKinM* 101 10JI 111
10 Up I Ami In 1T7

AMHHmHi 4BI, 111

The adrift onl track trip fiom the Roscburg area will be 100 odfes to OK closest refl
transloadfl ilHty. The majority of this mileage Is claastfWainiiml BaaeliQe
calculation brttertud>wfflbe3.5tniokba&pcrcartoe^
tnidu are ctmsidered 80k and the empty at 50 k.

(toad), and 10.0578 per mite fcrniral 60k tmok (empty).
Costs Dcr^Dfle enbdiog pavemert damage are $0.0715 per mflo for rural 80k truck

Bach truck trip at! 00 mflei
Then&re, each carload saves 3.5 x $13.93 or $48.75each way ateounts for $13.93.

wimb the State of Oregon.

Assumtaj 596 freight rail traffic growth, total social costs avoided irom 2008 through
2027 are fi ,600,000. Total sock] coats considering 7% annual discount rate are
$4,200,000
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Additional Track Tr^s Avoided

The trade Higaovemaite would avoid additional trade trips associated wttfa the shift
from rafl to truck. Many of the trips would move to another railroad transfoadfeoflity,

would be entire^ truck and cross the state line. The estimates used in this
study wwo conservative in tint they limited the addataol truck tri|» to IMmllea from
thcareaofRoseburg. Trip* wore ovenry split between northbound and southbound on I-
5 in the vicinity of Roseburg. Thta assampUoo gives the most conservative estimate for
truck tnfDc Impacts.

The yard will reduce additional annul track trips on 1-5 by approximately 63,000 by
2015. Mbit of these truck trips wouUmorease the Average Aimual Dairy Traffic
(AATn^mtheareaofRoseburg. Truck increase b 2H northbound fa 2024, and 4%
southbound io 2018.

xCCQUOOu lAfldSU

New requkementa fbr improved diesel emissions technofogles will reduce eiuiffiJum
&r both truck and nUL But even with the» faiprovoments, nil has a kroeredrateof
emisBion per ton-mile. For>K)xitheeitioiatedrediicdDomemisgicdBn»tto
as a refioft of avoided micktr^b.4 grams per ton mile. Based upon a count of
165,000 toa-railos, the reduction amounts to 35 tons of NOx in 2012

Reduced Fud Consumption

Diesel engte design has resulted decreased fuel consuniptimibr both truck and
tocomodve engines. But using existing fliel consumption rates, the yard couid reduce
Increased flicl consumption due to additional track trips by up to 1 million gallons per
year by 2015.

Lower Shipping costs.

Using the LA Basin as a major consumption market fbr forest products, analysis shows
atmspoftBtianntadffibreitiBlofSlPOOp^ This estimate Is
conservative ta that mmyshipmeitt have an even ton^ Tho additional
logistics costs which could be boma by the forest products industry would be in up to
$17.000,000 per year.
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Attachment
C:

CORP Track Project List Spreadsheet
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CORP Rail Projects
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ConnactOregon Rail Projects
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ConneGtDragon Rail Projects
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Attachment
D:

CO RP Track Improvement Public
E enefit Analysis Spreadsheets
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„_ APPLICATIONS:

CCW7V£CTOREGON
TRANSMTTTAL COVER SHEET

014-06 DATE RECEIVED: 2/15/06

APPLICANT NAME: Central Oregon & Pacific Railroad. Inc.

TELEPHONE: S41-957-2S12 FAX; 541-357-0686

CO-APPLICANT:

TELEPHONE: _

N/A

FAX: N/A

PROJECT MODE: AIR MARINE RAIL_X TRANSIT^

PROJECT NAME: Central Oregon ft Pacific Railroad main line track improvements:

Siskivou. Roseburg. A Coos Bav Subdivisions

COMPLETENESS REVIEWER! Carv Goodman PASS X FAIL

ADDITIONAL INFORMATION REQUESTED: Steve Heflev 2/22/06

CONTACT DATE

Left a YPJcemaU P^Htfrr a nmp for their project. Also asked Steve to call and tell me whether
anv of the roject is in ' r-"*v (CormeclQnttan Region 2\ or if it is all Region 3.

Project is sli t across R i o n s 2 & 3. CORP sent man A 1 forwarded them

corrected #s and how much of their grant request is for Region 2 and how much is for Region 3.

)l on 3/7 & aer on 3/8. s rovd 3/9.

Steve.Hefleviairailamerica,com
Email Address
N/A - DToiect is sonsad over 191 miles of RRtrack
Geographic Locator

ADDITIONAL INFORMATION RECEIVED:

APPLICATION EMAILED TO
SORIN GARBER CONSULTING GROUP

numerous numerous
CONTACT DATE

SENDER'S INITIALS DATE

with the proposer submitting
this project application. A conflict of interest may include any family members presently associated with
a proposer, or any financial relationships with a proposer (does not include past employment) 1 have read
and rated the project application independently, and without interference or pressure from anyone I have
not had conversation or other contact with the proposer concerning this project application since it was
issued. I have noted any potential conflicts or concerns on this form **

FEASIBILITY EVALUATOR SIGNATURE:

DATE:

Signed, No Conflict of Interest Certification received from SGCG:
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ConnectQregon
FEASIBILITY REVIEW CHECK-OFF LIST

Application # 014-06

Applicant Name Central Oregon and Pacific Railroad (CORP)

Co-Applicant

Project Name Upgrade of CORP mainlines

Mode Rail Freight Conner/Oregon Region 2A3 Reviewer's Name Edlmmel

No Conflict of Interest Certification: J do not have any conflict of interest with the proposer submitting this
project application.. A conflict of interest may include any family members presently associated with a proposer,
or any financial relationships with a proposer (does not include past employment). 1 have read and rated the
project application independently, and without interference or pressure from anyone. I have not had conversation
or other contact with the proposer concerning this project application since ft was issued. I have noted any
potential conflicts or concerns on this fbnn "

FEASIBILITY EVALUATOR SIGNATURE:

DATE: 3/15/2006

Reviewer's Feasibility Report

I b project technically feasible? YesX No Q

2. COS Request $7,353,762
X Grant S7.353.762 D Loan S X Total Project 312,379,574
REGION 2 REQUEST. $1.477.492 CO GRANT + SI.009.768 In Match-$2.487,260
REGIONS REQUEST $5.876.270 CO GRANT + S4.0I6.044 in Match <= $9.892,314

3. Is the budget estimate complete?
YesX No Design Yes NoX Proj Mgmt. YesD NoX Construction YesX NoQ
Contingencies Yes[] NoX
Please Explain: Track rehabilitation projects normally do not require any design The application
does not breakdown project management as a separate cost item nor did it contain any
contingencies It would appear that given the large percentage of local match (40 6%) the
applicant is willing to bear any cost over runs

4 If budget estimate information is complete, does the cost estimate appear reasonable?
D Design $ D Proj Mgmt $J_] Construction Contingencies Yes D No D
Please Explain See comments on design, project management and contingencies m #3 above

5. Is timeline In relation to tasks Dot yet completed feasible? YesX No Q

6. Are there any elements of the project that could cause unanticipated delays? Yes O No X

Page 1 of 2



State's Reply
Exhibit 4 Page 15 of 35

flasert other review commento here!
The purpose of this project u to upgrade track to be able to accommodate 286,000 Ib rail cars

The project could be done in phases or to a reduced scope if there was a shortfall in funding.

Signature of Reviewer Report Approval

3/1S/20Q6 -̂  3/16/2006
Date Sorin Garber Date

Page 2 of2



State's Reply
Exhibit 5 Page 1 of 8

Memorandum
U.S Department
of Transportation

Federal Railroad
Administration

Dale: Apnl 11,2005

subject: Central Oregon & Pacific Railroad
Focused Team Inspection

Fran. Steve E. Jasso
Safely Inspector (Track)
Spokane, WA.

TO David W. Brooks
Regional Administrator
Region 8, Vancouver, WA

Reply to AtftLOfi CORP

Inspection:
Between March 28,2005, and April 7,2005, the Federal Railroad Administration (FRA) conducted
a series of main track inspections on Central Oregon and Pacific Railroad's (CORP) three
subdivisions. The subdivisions were Roseburg between Springfield Jet and Medford, Oregon,
(OR), Siskiyou between Medford OR, and the California state line, and Coos Bay between Eugene,
and Coos Bay, OR. The inspections were conducted by a team of FRA and State of Oregon track
inspectors. Approximately 330 miles of track and 123 turnouts were inspected A total of 564
defects were documented including 20 which were recommended for violations. The inspections
were coordinated to address various areas of concerns with an emphasis on monitoring the railroads
inspection and remedial action procedures.

Rosebnrg Subdivision:
From April 3,2005, to April 7,2005, FRA and State of Oregon track inspectors conducted ten main
track inspections at selected areas between Medford MP 442.7 and Springfield Jet MP 644.3 on the
Roseburg subdivision. The inspections were conducted by hi-rail and walking. During the
inspections the inspectors were accompanied by CORP Track Supervisors John Gomez, Steve
Pattern, and Machine Operator Glen Kilgore.
Approximately 147 track miles were inspected including three miles of yard track and 144 miles of
main track. Sixty seven main track turnouts, eight yard turnouts, and seven derails were also
inspected. Seventeen roadway worker efficiency test were conducted. Sixty seven main track miles
were inspected by walking and 77 were inspected by hi-rail. The inspectors documented a total of
361 noncompliance conditions including 18 which were recommended for violations. Defects
documented and violations recommended are listed below
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Defective and crosstie distribution defects - 152
Defective joint ties 52
Center cracked or broken joint bars 32
Various turnout defects 32
Missing bolts on conventional rail 21
Failure to comply with CWR procedures — 14
Fouled ballast 13
Defective rail 11
U/iflo anew *7
T» AUv K**B* i

Deviation fiom zero crosslevel 5
Drainage defects 5
Loose joint bars 4
Missing bolts CWR 3
Roadway worker noncompliance 3
Surface warps (twist) 2
Tight gage 2
Insufficient rail fasteners 1
Rail end pull apart (Conv.) 1
Severe frog condition —————— 1

Total Defects 361

Violations were recommended for:
Defective joint ties 7
Wide gage 6
Defective ties and distribution 3
Center broken joint bars 2

Total Violations 18

Main and yard track walked 70
Main track hi-rail: 77
Total track miles inspected: 147 •
Total defects noted: 361

2.5 defect per mile

Miles walked: 70
Defects noted by walking 349

5.0 defect per mile
Concerns:
An overall poor crosstie condition was noted on various curve and tangent locations. Numerous
defective tie clusters with elongated spike holes on conventional and continuous welded rail (CWR)
curves are not holding spikes nor gage. Defective ties on tangents and specifically at joint locations
not capable of holding zero crosslevel are causing cracked, broken, or loose joint bars Fifty two
defective joint tie locations and 32 center cracked or broken joint bar defects were noted on this
inspection

Also noted were fourteen locations with missing or loose anchors on CWR. Existing CWR rail
joints are not being box anchored per CORP's CWR written procedures.
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On April 6,2005, three roadway worker defects were documented. The defects were for roadway
worker fouling a track without ascertaining that provisions were made for on-track safety (OTS).
The roadway worker was observed wearing no high visibility or reflective wear while fouling the
track and wearing no hard hat

Siskiyou Subdivision:
On April 4,2005, FRA conducted a main track and yard inspection between the Oregon/California
state line at MP 401 80, and Medfbrd, OR, MP 441 80, on the Siskiyou subdivision. The inspection
was conducted by hi-rail and walking. The inspector was accompanied by CORP Track Supervisor
Rich Padula.
Approximately 42 track miles were inspected including one mile of yard track and 41 miles of main
track. Twenty main track turnouts, 13 yard turnouts, and six derails were also inspected. Two
roadway worker efficiency test were conducted. Five main track miles were inspected by walking,
36 were inspected by hi-rail. The inspector documented a total of seven noncompliance conditions
None were recommended for violations. Defects documented are listed below:

Defective and crosstie distribution defects — 4
Defective joint ties 1
Defective rail 1
Turnout detects 1

Total Defects 7

Main and yard track walked: 6
Main track hi-rail. 36
Total track miles inspected: 42
Total defects noted: 7

0.2 defect per mile

Miles walked- 6
Defects noted by walking 7

1.16 defect per mile
Concerns:
Several curve locations including Curve 433 with marginal and hollow crossties will need to be
monitored when rail traffic resumes. Tunnel 13 was not inspected due to contractors working.

Coos Bay Subdivision:
From March 28,2005, to April 5,2005, State of Oregon Track Inspectors conducted eight main
track inspections at selected areas between Eugene MP 652 0, and Coos Bay, OR, MP 769 0, on the
Coos Bay subdivision. The inspections were conducted by hi-rail and walking. During the
inspections the inspectors were accompanied by CORP Track Supervisors Duke Rodley and Shaun
Shankle.
Approximately 141 track miles were inspected including seven miles of yard track and 134 miles of
main track. Forty three main track turnouts, 11 yard turnouts, and nine derails were also inspected
Nine roadway worker efficiency test were conducted. Twenty three main track miles were
inspected by walking and 111 were inspected by hi-rail. The inspectors documented a total of 196
noncompliance conditions including two which were recommended for violations. Defects
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documented and violations recommended are listed below:

Loose joint bars 65
Various turnout defects 34
Missing bolts on conventional rail 19
Defective joint ties 17
Drainage defects 12
Vegetation defects 11
Center cracked or broken joint bars 9
Insufficient rail fasteners 8
Defective and crosstie distribution defects - 6
Fouled ballast 4
Defective rail 4
Improper joint design 3
Deviation from zero crosslevel 2
Failure to comply with CWR procedures — 1
Rail end pull apart (Conv.)— 1

Total Defects 196

Violations were recommended for:
Defective joint ties 1
Center broken joint bars 1

Total Violations 2

Main and yard track walked: 30
Main track hi-rail. 111
Total track miles inspected* 141
Total defects noted: 196

1.4 defect per mile

Miles walked. 30
Defects noted by walking 169

5.6 defect per mile
Concerns:
Overall poor drainage and mud are causing rail joint defective conditions including fouled ballast,
loose joint bars, missing bolts, defective joint ties, center cracked or broken joint bars, accompanied
by incipient crosslevel, warp, and gage. Defective ties, specifically at joint locations are not capable
of holding zero crosslevel causing loose, cracked, or broken joint bars. The inspections noted sixty
five loose joint bars, 17 defective joint tie locations, and nine center cracked or broken joint bars.
This totaled to 91 rail joint defects which are to many defects for any class of track Many of these
conditions with incipient crossties and measurements were documented as being marginal for
posted or existing speed restrictions

An FRA records inspection of CORP's track inspection records for the Coos Bay subdivision was
conducted on April 1, 2005, at CORP headquarters Roseburg, OR A total of 43 track records were
inspected and six defects were noted and documented. The defects were all for failure of inspector
to provide the required information. One noted inspection record failed to reflect the actual
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conditions of the track, two noted improper remedial action before trains, and three were for failure
to identify class or location of track inspected.

Background:
In September, 2003, FRA conducted a series of main track inspections on CORP's three
subdivisions. The four day inspection was conducted by a team of FRA and State of Oregon track
inspectors Inspectors documented a total of 390 noncompliant conditions including seven which
were recommended for violations. Deviations found were 100 rail joint detects which included
loose missing bolts, loose joint bars and center cracked or broken joint bars. Other defects
consisted of 78 crosstie defects, 24 geometry, 56 vegetation, 16 defective rails and 116 various
other deflects as documented below.

Track Safety Inspectors, Armes, Jasso, Page, Mathews, Bbyfock, Hasbrouck

Railroad Central Oregon and Pacific Railroad

9/2h'2003Description Exceptions Violation Total
Rail Joints
Ties
Vegetation
Turnouts
Frogs
Defective Rail
Surface
Switches
CWR
Gage
Fouled Ballast
Fastener 39
Drainage
Guard rails
RORGCOR80
Rafl End Mis M
RWP

100
78
56

55
11
16
15
14
8
8
1
2
2
1
3
2

11

lOOc/C-bolts-
78Joint tie/distribution
57Rolling stock/Too paths/Structure
55 Various
lltfoJdovn, etc.
•\6vSH/Split web/Ordinary/etc.

15 Various

14 Various

QPe rota nan t joints, etc Anchoring

9 Vide
1

2
2
1
3 Switches

2
16 ETC/'Contractor/Piggy back

Total 383 7 390
CORP-Approximately 369 miles Hy-raited/Walked

In January, 2005, FRA conducted a series of main track inspections on CORP's three
subdivisions. The four day inspection was conducted by a team of FRA and Stale of Oregon
track inspectors Inspectors documented a total of 488 noncompliant conditions including
eight which were recommended for violations. Deviations found included; 170 center
cracked or broken joint bars, 128 rail joints with loose or missing bolts, 54 crossties defects,
IS geometry, 16 defective rails and 1 OS various other defects as documented below:

Track Safety lnspectorB:Hasbfouek,Pafle,BIaylocMrme8
Railiond

L/28/05

Central Oregon £ Pacific Railroad

Description Exc [Viola 1
Jti Won iTotal
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Rail Joints
mas

kfeoetatton
[Turnouts
kFroos
Defective

[surface
[Switches

IcWR
baae
fouled
Ballast
Fastener
D9*
Drainage
Guard
balls
Remedial
[Action
Rail End
Bite Mat
RWP

Total |

3ns

296

51

e
31

4

15
5

45

1

9

2

8

1

1
3

480

2

3

1

1

1

B

291

54

8
31

t

16

(

45

1

(

2

f

2

1

3
4BC

C/C- joint ijars-iTota.il 70;

Joint tie/d±fftrliution
Rolling stock/Tom
p* tov/Strnc tax*

Various

Boldpm, ate.

78H/ Split wttb/Ordinary/«tc.

Tarioum
Various
PozmaiMnfc Joints, mto.
Anchoring
ttda

QXOa«tLl«*

eiC/Cantractox/?*ggy back

ApDrexImatelv 381 mites Hy-raltooVWalked

A total of 298 rail joint defective conditions were documented by the FRA inspectors in
January, 2005. This is an increase of 198 more defects when compared with the total of 100
rail joint defects documented by FRA hi September of 2003. It was evident by the number of
defects found and documented by FRA that CORP inspectors were not documenting all
defects or applying proper remedial action.

On January 28,2005, FRA's Region 8 track specialist accompanied by federal and state track
inspectors, met with CORP management to discuss concern over these conditions and to
ascertain CORP had a plan for improvement. FRA required an immediate, effective and
verifiable written "Action Plan" that would bring CORP's track into compliance with the
Federal Track Safety Standards.

Rail America Chief Engineer Western Corridor Mark Bader submitted a written "Action
Plan" to Region 8 Regional Administrator, David W Brooks on February 3,2005. The plan
stated track inspection personal would be increased from 3 to 4 inspectors thus effectively
giving each inspector approximately 100 miles of territory CORP inspectors would be
required to walk and document at least 5 miles of their territory monthly to assure the entire
territory was covered on an annual basis. Also they would be required to walk at least 2 miles
of the 90# rail on their territory each week until the joint defects were reduced to a
maintenance level CORP inspectors would document all defects, make repairs prior to a
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train or initiate the proper remedial action for the deviation found. The plan included quality
track inspections to address joint bar defects and other rail maintenance concerns.

Forty one center cracked or broken joint bar defects noted by FRA on this inspection are 129
less than the 170 noted in January 2005. The walking inspections mandated by CORP
railroad are responsible for this reduction but overall on this inspection, joint defects
including joint bars, joint ties, and missing bolts totaled 228. This is still too many defects for
safe train operations on any class track. It is obvious the railroad hasn't made much progress
in addressing all rail joint defects during this period.

Conclusion:
Concern on all subdivisions begins with deteriorating poor crossties conditions on tangents
and curves, poor drainage with fouled muddy ballast, rail joint defects, excessive gage,
defective rails, failure to comply with CWR procedures, on-track safety, and lack of resources
for proper inspection and maintenance. A total of 67 turnout defects were also documented
indicating poor turnout maintenance.

Many locations on all subdivisions have numerous defective tie clusters bordering on fewer
than minimum allowable number of non-defective ties per 39 feet defect. They are being
noted on both CWR and conventional rail. Numerous defective and deteriorating tie clusters
with elongated spike holes on CWR and conventional rail curves are not holding track spikes
or gage. On most curves the few remaining good crossties are doing the bulk of the work.
Because of the extra strain experienced by these isolated good ties they will continue to
deteriorate fester than necessary further accelerating wide gage concerns. Many of these tie
locations have incipient FRA measurements and are documented as being marginal for posted
or existing speed restrictions. Too many of these locations exist making it very difficult if not
impossible for the railroad track inspector to keep up with the gage.

Defective tie clusters on tangents, specifically at joint locations with battered rail ends are not
holding zero crosslevel causing cracked, broken, or loose joint bars. Battered rail ends will
continue to accelerate crosstie deterioration allowing for defective joint tie defects, excessive
crosslevel, center cracked or broken joint bars, loose missing bolts, and possible defective
rails. Although railroad inspectors are now walking track to eliminate cracked or broken joint
bars they still have to much territory and not enough resources to reduce joint defects to a
maintenance level.

Many locations with missing anchors or anchors not properly set against the crossties were
noted on CWR track. Numerous crossties at rail joints were not box anchored per CORP's
CWR written procedures. CWR to conventional rail transition joints are especially being
overlooked. Improperly installed or missing anchors combined with poor crosstie conditions
are track buckles waiting to happen.

Overall CORP's track structure needs major improvements and resources to handle it's traffic
at Class 2 speeds. Inspections with more restrictive remedial action need to be conducted
Problematic track should be protected with further speed reductions or exceptcd track should
be considered.
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On April 6,2005, three roadway worker defects were noted and documented. One was for the
roadway worker fouling a track without ascertaining that a provision was made for on-track
safety (OTS). The same roadway worker was observed wearing no high visibility or reflective
outer wear while fouling the track The employee was observed wearing no hard hat thus not
being in compliance with CORP's required personal protective equipment (PPE) safety rules
During the inspection FRA noted other CORP employees ignorant of, or not properly trained
on certain roadway worker OTS regulations. FRA needs to continue to focus on employee
knowledge and compliance of OTS and railroad safety rules.

On Thursday, April 7, FRA Inspectors S. E Jasso, A. J Moler, and Oregon State Inspector
Tim Blaylock held a meeting with CORP General Manager (CM) Dan Lovelady at CORP
headquarters in Roseburg OR

The inspectors stated FRA expects quality track inspections to be conducted and proper
remedial action to be taken. The inspectors further explained both are necessary and when
practiced both will accomplish good results. Results like proper remedial action will protect
trains, employees, environment, and the public from unnecessary derailments. Remedial
action will focus immediate attention to serious problems for the benefit of top management
and the company Remedial action will allow the railroad to operate safely and legally with
minimal interference from FRA or other regulatory agencies.

GM Dan Lovelady's positive response acknowledged FRA's concern with safety. He agreed
track conditions, quality of inspections, lack of proper remedial action, employee on-track
safety, and training in general need to be improved. He offered no excuses and stated
headquarters in Texas might finally be waking up.

Recommend FRA continue to conduct frequent team inspections, focusing on all aspects of
the FRA regulations.

CC J. O. Adams
M Sanders
M Daniels
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Memorandum
U.S. Department
of Transportation

Federal Railroad
Administration

Date: June 27,200S Reply to Attn of

Subject: CORF Focused Inspection

Fr Rick Hasbrouck
Track Safety Inspector
Vancouver, WA.

To: James Adams
Track Specialist
Vancouver WA

On June 20,21 and 22,2005, Federal Track Safety Inspectors, Jasso and Hasbrouck conducted a
follow-up walking and hi-railing track inspection on the Central Oregon and Pacific Railroad's
(CORP) Roseburg subdivision between Glendale and Roseburg, Oregon See attached defect
summary.

This inspection was conducted subsequent to a prior focused inspection in which many non-
compliant conditions were recorded. Also, we were concerned because of a substantial increase in
reportable track caused derailments in the last 18 months on the CORP.

During this project, we inspected 80 main and yard track miles inspected that included 162 units

We recorded 291 defective conditions, of which 9 were recommended for civil penalties for non-
compliant wide gage, surface, crosstie, track records and switch conditions.

We also placed a Special Notice of Repairs (SNFR) on 2 5 miles of main track, which runs through
a populated area of Ditlard, Oregon. This enforcement tool was utilized due to prior non-compliant
track conditions noted in the same area, and CORP's failure to maintain this portion of track for the
posted timetable speed of Class 2 track.

Between March 28 and Apnl 7,2005, FRA and ODOT inspectors inspected approximately 330
miles of main and yard track. A total of 564 defects were documented including 20, which were
recommended for violations.

In January 2005, FRA and ODOT conducted a series of main and yard track inspections. Inspectors
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documented a total of 488 noncompliant conditions including 8 that were recommended for
violations. About 381 miles of main and yard tracks were inspected during this inspection

Again, in September 2003, FRA and ODOT conducted a series of main track inspections. Inspectors
documented a total of 390 noncompliant conditions including 7 that were recommended for
violations

At the conclusion of the focused inspection on June 24 2005, we met with CORP General Manager,
Dan Lovelady to discuss the noncompliant conditions discovered by inspectors

We expressed again the need for CORP to initiate proper remedial action to all non-compliant
conditions and the lack of quality inspections being performed between Roseburg and Riddle.

Mr. Lovelady thought the CORP was making some positive headway because the Siskiyou tunnel
had reopened after an almost 1 year closure due to a fire and collapse in the tunnel. While we agree
that some of the past non-compliant condition areas had improved, these same areas were again at a
point not meeting the class at which it is posted in timetable or general order.

The CORP continues to install second hand ties which is a short tune fix for surface and gage
conditions, but as inspectors discovered during this inspection, several of the curves where ties had
been installed in the last year or two are already showing open and non-compliant gage conditions.

In summary, the CORP has limited resources to maintain and repair their track to the class at which
it is posted Stronger enforcement tools should be used in the future, such as Compliance
Agreements, Special Notice of Repairs and Civil Penalties.

It is evident from past inspections that very little progress is being made when comparing the miles
of track and defective conditions being discovered and recorded by FRA and ODOT inspectors

I recommend that the CORP be placed into a Compliance Agreement along with stronger
enforcement towards the noncompliant track and roadway worker protection conditions recorded
during the past inspections with more recommended civil penalty's and or individual liability
enforcement and SNFR's placed were we continually find areas of track that cannot be maintained
for the posted class of track that it is being operated at

CC: Brooks, Sanders, Daniels



State's Reply
Exhibit 6 Page 3 of 5

O)

n

ID

CO
UJ

JO F
O

U
LE

3 3

3

V
io

la
ti

Vi
ol

ab
on

V
io

la
tio

mu> 10 CD

5

w

3

iq
_i

8

o

no

UJ

&
8
£
,0

3
S

3
3
8

U

COliJ

GO

§
JJ

I
O)o

(D m

C
E
UJa
8

E
 C

R
A

C
K

i
in

CO
UJ

£I
CM

m

CO
O
O
K
U.

S

UJli.
UJ
.£"o



State's Reply
Exhibit 6 Page 4 of 5

M
f-

C

D
E

FE
C

TI
V

E
 T

IE
S

 IN
 3

9'
 IN

 T
U

R
f

c

"*

i

C
R

O
S

S
T
IE

S

g
e»
o

JL

H
E

E
L
 O

F
 S

W
IT

C
H

 I
N

S
E

C
U

R
E

V
io

la
tio

n

to

i

S
W

IT
C

H
E

S

S
IO
CO

1C **""
J

IN
S

U
F
F
IC

IE
N

T
V

io
la

tio
n

CO

Q

FA
S

TE
N

E
R

S

5
£

t *-

CO

5
o
z

EC

N
O

 N
A

M
E

 O
R

 IN
IT

IA
LS

 O
R

 O
V

E
Vi

ol
ab

on

to

i

CO
UJ
EC

Q

R
A

D
IO

 P
R

O
C

E

o
N

£

3

H

LU
(3

1

D
IF

FE
R

E
N

C
E

 IN
 C

R
O

S
S

LE
V

E
L

c

CM

1

|
E

T
R

A
C

K
 G

EO
M

E

S
CO
CO

&

CO
UJ
5

c

D
IF

FE
R

E
N

C
E

 IN
 C

R
O

S
S

LE
V

E
L

V
io

la
tio

n

CM

I

£
E

T
R

A
C

K
 G

EO
M

E

g

3u
!>

N
O

T
 M

A
IN

TA
IN

E
D

V
io

la
tio

n

CM

i

UJ

Q

5
g

EC
L

IM
P

R
O

P
E

R
 S

W
IT

C
H

 P
O

IN
T

 F
IT

|
CM

i

S
W

IT
C

H
E

S

3
8

EC *"
L

C
O

TT
E

R
 P

IN
S

Vi
ola

ta
on

CM

i

TU
R

N
O

U
TS

g
to
CO

EC *"
L

O
R

D
IN

A
R

Y
 B

R
E

A
K

c

CM

i

^

D
E

FE
C

TI
V

E
 R

/

CM

CO

C *~

I)

S
IG

N
A

G
E

V
io

la
tio

n

^

I

V
E

G
E

T
A

T
IO

N

g

to
U
L

aaxooia

Vi
ol

at
ao

n

"

1

D
R

A
IN

A
G

E

S
CO

(C
5

H
O

R
IZ

O
N

TA
L
 S

P
LI

T
 H

E
A

D
Vi

ola
ta

on

'

i

?

D
E

FE
C

TI
V

E
 R

/

COo
CO

C ***

5

F
A

IL
U

R
E

 T
O

 P
R

O
V

ID
E

o
a

i

CO
9

T
R

A
C

K
 R

E
C

O
F

8
5

C CM
L

IM
P

R
O

P
E

R
LY

 I
N

S
TA

LL
E

D
V

io
la

tio
n

*"

i

D
E

R
A

IL
S

§
ino

^ CM
L

t-
Z

EL

IM
P

R
O

P
E

R
 C

LO
S

E
 O

F
 S

W
IT

C
H

V
io

la
tio

n

^

i

S
W

IT
C

H
E

S

CM

in
CO

C 1"
L

W
O

R
N

 C
A

U
S

IN
G

 W
ID

E
 G

A
G

E

o

i
S

W
IT

C
H

E
S

T-

m
EC *-
L
U

S
TO

C
K

 R
A

IL
 N

O
T

 S
E

A
T
E

D
V

io
la

tio
n

^

i
[SW

ITC
HE

S

5
m
IO

K *~
L



State's Reply
Exhibit 6 Page 5 of i

«

C
CO

or
a
§
5
UJ

8
UJ

CO

3

O
or

o
CO
to

S
UL
UJ

_a
S
(O,



JUN-02-2008 HON 12:11 PH State's Reply
Exhibit 7 Page I of £

Safely Omp&mce Agreement
between the Central Oregon & Pacific Railroad, lac. (CORP) and

the Federal Railroad Administration
concerning Track Conditions

1. Background

The Central Oregon & Paci fie Railroad. Inc. {CORP); a railroad carrier heU by
RailAxnerica, Inc., is subject to ihc jurisdiction of the Federal RaHnad AdmmisiraiiMi
("FRA") of the United States Department of Transportation. See 49 LLS.CL 130102,
20103; 49C.F.R Pan 209, Appendix A. CORP currently owns or leases, and operates
470 miles of uack in Oregon And California. From Eugene; Oregon. CORP's trackage
extends west to the coast of Coos Bay. Oregon and men south u» Coquflle. Okegon. He
trackage also extends south from Eugene, Oregon to Black Butte, California.

According to FRA's records, since 1998. FRA and Suue inspectors have
inspected the equivalent of about 1.000 track miles on CORP main and yard bracks.
The inspectors recorded more than 4,067 noncompliant track conditions, which
included 171 gage defects, 704 defective crosstie conditions, 167 defective rails
and 1,224 defective rail joint conditions. Of these defects, 78 were recommended
for civil penalties. In 2003, FRA's T-2000 automated track geometry car surveyed
about 300 writes of main track between Black Butte, California, and Eugene,
Oregon and recorded about 400 defective surface and gage conditions that are not

. included in ihe above totals. In addition, between the years 2004 and 2005, there
have been at lease seven derailments on CORP territory that FRA believes to have
been, track-caused (three by defective rails, two by wide gage, and two by worn
switch points). There is an ongoing investigation of the cause of an eighth
derailment that FRA thinks was probably also track-caused.

In June of 2005, FRA completed an assessment of the CORP's compliance
with the Federal Track Safety Standards (-Track Safety Standards'*), 49 C.F R. Part
213 ("Part 213**), which. FRA believes, revealed continued noncoropliance with
many of these regulations, creating a significant risk 10 Ihe health and safety of
railroad employees and the general public. FRA found several systemic
deficiencies, including several gage, crosstie, and defective rail joint conditions.
Based on these findings. FRA concluded that CORP track inspectors have noi
performed quality inspections, possibly due to bcV of proper training, and that
CORP had not provided enough oversight to ensure that inspections and
recordkeeping were correctly done.

Accordingly, in order to ensure the CORP's future compliance with the
Track Safety Standards, FRA and CORP, enter into this Safety Compliance
Agreement ("Agreement") and agree to the terms and conditions set forth below.
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It Track

1. CORP shall develop and implement a mck maintenance plan, which trill include
all remedial measures to be taken v> eliminate systemic track, defects under Fan
213. The track iDainienanee plan shall include, at A mfomram, ite following
provisions: (a) the number and type of inspections thai win be mnriinnd by
CORP in order to reduce the number of center-cracked joint boors and joints with
less than the minimum number of allowable bohs per nil aft each joint, for
conventional rail in claiics 1 and2iracband(b)apio9^ioeUininaiewide
gage and defective rails.

2. CORP shall provide its proposed track maintenance plan for the year 200Siolfac
Region 8 Administrator ("Regional Administnnor") widrin 14 days after the
effective dta of uta Agreement. Widbtin 30 days of the submission ofCCMRP's
proposed track maintenance plan. FRA shall provide its response to CORPUS
proposed plan. FRA's response will indicate rimer its approved of the plan,

, approval of the plan with conditions and/or suggested amendments, or
disapproval of the plan. If FRA disapproves the plan or approves the plan with
conditions and/or suggested amendments. CORP must submit a revised plan so
FRA within 14 days of FRA's response to the initial plan. Within 14 days after
the date of submission of a revised plan, FRA will either approve or disapprove
the plan. If FRA indicates its disapproval of the revised plan, FRA will terminate
this Agreement and pursue other means of obtaining compliance. If FRA
indicates its approval of the initial or revised plan, thai plan will become effective
upon CORP's receiving notice from FRA of such approval. Any failure to
comply with that plan will be considered a violation of this Agreement. Should
CORP desire to change the terms of the plan during the term of this Agreement,
CORP shall request approval of any proposed change at Least 30 days prior to the
intended effective date of such change in the same manner as provided for above
with regard to an initial plan,

3. CORP, within 60 days after full execution of this Agreement, shall also furnish
FRA with its track maintenance plans and piogram for the work seasons of 2006
and 2007. FRA will then compare this information to similar data of work
completed during the work seasons for the yean 2004 and 2005, which shall be
furnished to FRA by CORP within 30 days after full execution of this Agreement
The plans and programs must include the following information and requirements
in addition of those found in Paragraph I of this Agreement: (a) the number of
crossties installed or to be installed; (h) the location and extent of rail surfacing;
(c) the location and extent of rail replacement; (d) the schedule for accomplishing
the program; (e) the criteria used to determine the location and extent of tie
renewal and rail replacement (eg, traffic density, track inspection data, and
accident history); (f) a requirement for walking inspections of all angle bars at
least annually; and (g) the auditing of track inspection records to ensure that the
records accurately reflect the conditions of the track Within 30 days after the
date of submission of CORP's proposed track maintenance plans and programs
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for the 2006 and 2007 work seasons. FRA shall provide its response to OORFs
proposed plan. HLA*a response will indicate either Us approval of die plan.
approval of Ifce plan with oondruons and/or suggested amendments* or
disapproval of the plan. If FRA disapproves the plan or approves the pfan win
conditions and/or suggested amendments. CORP must submit * revised pbnio
FRA within 30 days of FRA's response to the initial plan. FRA wffl either
approve or disapprove the plan within 3D days from the date of subnusraaa of a
revised plan. If F)& indicates its o^approval of therev^
termmaie this Agreement and pursue other means of otaamhigaxqaliaQoe. If
FRA indicates in approval of ihe initial or revised plan, dm plan wiD become
effective upon CORFs notification of such approval Any fiflure to comply wtth
that plan will be considered a violation of rhia Agreement. Should GORP desire
to change the terms of eilher plan during the term of ibis Agreement. CORP shall
request approval of any proposed change at least 30 days prior 10 die intended
effective date of such change in the same manner as provided lor in Paragraph 2
above wilh regard to an initial plan,

4. Within 90 days after tha Ml execution of this Agreement. CORP shall develop
and implement a program to train employees on how to make inspections for
compliance with the Track Safety Standards. The program shall contain die
elements necessary to ensure mat (a) its employees performing inspection,
maintenance, and restoration work are qualified in accordance with the 49 C.F.R
$ 213.7: and (b) that these employees possess the knowledge, skill, and other
qualifications necessary to ensure the railroad's compliance with Parr 213. CORP
shall file a copy of its training program with the Regional Administrator within 30
days of the effective date of this Agreement. CORP shall implement its training
program and commence training within 60 days from the date that the program is
submitted to FRA. FRA regional track experts will participate hi the training as
deemed appropriate by the FRA and if and when requested by CORP.

Prior to me implementation of Ihe training program. CORP shall provide FRA
with the names of all employees designated by the railroad to be trained in
accordance with the Track Safety Standards in 49 C.F.R. Pan 213 and the
locations where the training will be held, in order to allow FRA to monitor the
initial training of those employees.

5. CORP shall file a monthly report with die Regional Administrator addressing the
measures that CORP has taken in the previous month to reduce the number of: (a)
center cracked joint bars; (b) less than allowable bolts per rail at each joint for
conventional rail m classes 1 and 2 track; (c) defective rails, and (d) other non-
complying Back conditions, such as wide gage. The first report for the track
maintenance plan shall be filed no later than 60 days after the effective date of
this Agreement Each succeeding report shall be filed no later than 30 days after
the end of the month that is the subject of the report
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6. CORP shall provide a copy of aH reporte resulting from aay track geometry
inspections perfonned to ihe Regional Admmisuaior \vhliml4diy5afier the date
of completion of the testing.

7. A CORP Roadniaster shall accompany eadi CORP trade msaccior across his or
her entire assigned iemtory(s)<|u8nerly 10 assess actual nackooodiiioas and in
evaluate die rrack inspector's quatiiy of inspections. The toadmaarr shan review
each CORP track inspector's inspection rccord(s) once each quarter for
compliance with ihe Track Safety Standards. IteRaadinasKffshanita submit a
quarterly report directly to the Regional Administrator mnnnariziDg the vesnbs of
these observations aadjieview^si) of inspection feconb end addressing aoy further
measures thai may need to be taken to achieve compliance won due Track Safety
Standards. Hie first report shall be filed with the Regional Administer no laser
than 120 days from the effective date of this Agreement Each succeeding report
shall be filed no later than 30 days after the end of the quarter that is the subject of
the report.

8. A RailAmerica Chief Engineer shall accompany a CORP Roadmaster on an
inspection of each CORP subdivision every six months. The Chief Engineer shall
also review the Roadraaster's record(s) and assessment in the field for compliance
with the Track Safety Standards. The Chief Engineer shall submit a report to the
Regional Administrator every six months summarizing the results of these
observations and ihe review of records and addressing any further measures thai
may need 10 be taken to achieve compliance with the Track Safety Standards.

in. FRA Enforcement Authority

FRA has extensive authority with which to enforce the Federal Railroad Safety Laws
and Regulations ("safety laws"). FRA may (a) impose civil penalties on railroads,
managers and employees (individuals may be liable for civil penalties under these
laws and regulations only for willful violations); (b) disqualify an individual from
performing safety-sensitive functions; (c) seek criminal penalties for willfully
falsifying, destroying, or failing to complete records or reports that are required to be
kept; or (d) seek the issuance of a preliminary and permanent injunction enjoining
violations of the safety laws. Nothing in this Agreement in any way precludes FRA's
use of this authority at any time.

IV. Possible Issuance of a Compliance Order

FRA is entering into this Agreement with CORP as an alternative to the issuance of a
compliance order against CORP for enforcement of 49 C.F R_ Part 213, based on
facts detailed m Section 1. Background, of this Agreement FRA's restraint is
contingent upon CORP's satisfaction of all terms in this Agreement. If, m the sole
judgment of FRA. CORP fails to comply in full with any of the terms of this
Agreement, FRA may. upon 48 hours* nonce to CORP that the Agreement has been
violated, issue a Compliance Order directing CORP to comply with the terms of this
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Agreement. Section V. below, of the Agreemeoi contains CORP's waiver of eeztua
procedural rights and rights to coniesc such an owter.

V. Mutual RepresntatioBs

CORP makes the following representations:

(a) It has read and is fanri liar with all its obligations under ibis Agreement and agrees
to comply hi toll with those obligations.

(b) It agrees thai HtA has jurisdiction over it and authority to issue a. compliance
order in accordance with Section IV. above, of ibis Agreement, and itexpressly
consents to the issuance of a compliance order.

(e) b is familiar with the procedural regulations concerning issuance of compliance
orders, found at 49 CFR Part 209 SubparL C, and agrees not to make procedural
objections 10 any such compliance order issued pursuant to Section IV, above, of mis
Agreement; should FRA issue such a compliance order, it waives its rights to notice
of investigation and formal hearing prior to the issuance of such compliance order.

(d) It agrees thai FRA's determination that CORP has violated this agreement is
wilhui tins agency's sole discretion and that it will not challenge this determination,
and, if FRA issues a compliance order pursuant to Section IV, above, of this
Agreement, it agrees not to seek administrative or judicial review of the
determination to issue a compliance order, but reserves ihe right to contest factual
allegations related to violations of any such compliance order once issued.

VI. Notice

The CORP shall, wilhui five business days after the effective date of the Agreement,
distribute a copy of the Agreement ID each current management-level employee and
to each such employee hired while the Agreement is in effect who is responsible for
implementing any provision of the Agreement

Effective Date and Duration of Agreement

This Agreement is effective when fully executed, and shall remain in effect for at
least two years after the execution of the Agreement. A! ihe end of the initial 12-
month period. FRA will assess CORP's progress In implementing the terms of
specified in this Agreement, will meet wiib CORP to discuss that assessment.. Based
on that assessment and subsequent discussion. FRA will decide within 30 days,
whether or not to terminate this Agreement and will report its determination to
CORP. FRA's determination of whether or not n terminate this Agreement will be a
matter of its sole discretion, and CORP will not challenge that determination If FRA
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determines dial die agreement shall not be Terminated, the agreenent shall man in
effect for at lease one year from, the date of FRA's decision. ImbecveoribttFRAaf
any time during the period ihat this Agreement is m effect makes ihedetoummiuu
that CORP has violated this Agieciitem and issues a compliance onto; drose soctions
of this Agreement addressing CORF*s waiver of iis right to oonteff the issuance of a
compliance order against it shall remain in effect.

Dan A. Lovelady
General Manager
Central Oregon & Pacific Railroad, Inc.

I. Soardnan
trator
Railroad Administration
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JOHNSON John R

From: MELBO Robert I
Sent: Friday, January 19,2007 10 27 AM

To: HANUSAnn

Ce: JOHNSON John R
Subject: FW Tunnel 18

Ann: An update on Central Oregon & Pacific's Coos Bay line While stiD working In Tunnel 15 (another three weeks or so of work
yet before completion of that project), some problems have developed in Tunnel 18 further down the line So far. however, train
service continues unimpeded

BobMelbo
ODOT Rail Division

—-Original Message—
From: Hefley, Steve (CORP) [maBtD:Stesre.Hefley@railarnei1ca.corn]
Sent: Friday, January 19,200710:03 AM
To: MELBO Robert I
Cc: Hawksworth, Thomas (CORP)
Subject: RE: Tunnel 18

Bob. The Coos Bay line Is in service, the contractor is working during the day, and we are running trams at night Tunnel #18. the
contractor Is working on over the week end, there is some timbers that they are strapping becasue the blocking toe has failed on
five timber sets, we will have mamteance work in #18 when we get done In #15 Steve

From: MELBO Robert I [mailto:RoberLI.MELBO@odot.stetE.or.us]
Sent Friday, January 19, 2007 9:57 AM
To: Hawksworth, Thomas (CORP); Hefley, Steve (CORP)
Subject: Tunnel 18

Tom/Steve

Are you folks now experiencing problems with Tunnel 16? Whafs the current status of service on the Coos Bay line?

Bob Melbo
ODOT Rail

5/6/2008


